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The Debarment Rules 2013

In exercise of the powers conferred by Section 40(3) of the Anti-Corruption Act of
Bhutan 2011, the Anti-Corruption Commission hereby frames and adopts the Debarment
Rules 2013 as follows:

CHAPTERI:
PRELIMINARY

1. Title, Extent and Commencement
These Rules:

(a) may be cited as the Debarment Rules 2013;

(b) shall come into force with effect from such date as announced by the
Commission by an order; and

(c) shall apply to:

1) all proceedings for which a notice is issued by the Evaluation
Panel on or after the effective date;

(i1) any settlement in respect of which a request for a stay or a
settlement agreement is submitted to the Evaluation Panel on
or after the effective date;

(iii) any decision in respect of compliance by a sanctioned party
with conditions for release from debarment or non-debarment
taken on or after the effective date; and

(iv) any decision taken in respect of the application of sanctions
to affiliates or successors and assigns on or after the effective
date.

2. Cases Covered by These Rules

These Rules set out the Procedures to be followed by the Debarment Committee,
the Commission, the Central Agency, Public Agency, the Evaluation Panel, the
Competent Authority, parties accused of engaging in causes for debarment
or sanctionable practices and other interested parties involving causes for
debarment or sanctionable practices:
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(a)

(b)

in connection with public financed or public executed projects and
programs whether or not governed by the Rules; and

arising from violations of Rule 88 of these Rules.

Principal Purpose

These Rules implement Section 40 of the Act by:

(a)

(b)

(©)

(d)

(e)

)

(2

(h)

stating the manner in which a Committee, the Evaluation Panel,
the Competent Authority and the Committee Secretariat should be
established, constituted, composed and chaired, including their rules
of procedures;

prescribing the way in which the complaints should be managed and
investigated;

stating the causes for debarment or sanctionable practices and effects,
period, scope and extension of suspension and/or debarment;

requiring the Committee, the Commission, the Central Agency, the
Public Agency, the Evaluation Panel, and the Competent Authority to
follow or guaranteeing the parties involved a minimum due process or
procedural fairness;

describing the manner in which suspension and/or debarment
proceedings should be conducted and decided;

explaining the way in which the standard and burden of proof should
be met and the consequences of suspension and/or debarment;

creating the suspension and/or debarment registration system and the
manner of its administration, the contents of such register, the period
for which the information in the register must be maintained, and
public access thereto; and

offering such other guidance as may be necessary for the effective
implementation of these Rules.

Rules of Construction

4.1

Unless the context otherwise requires, any term used in these Rules in
the singular includes the plural, and the plural includes the singular.
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4.2

43

Policy

5.1

52

53

54

55

The headings of chapters, rules and sub-rules of these Rules are for
ease of reference only and do not constitute interpretations of the text
thereof.

Unless a term used in these Rules is defined in Section (90), that term
shall bear the same meaning with the Act.

In order to ensure the effective and efficient administration of and
maintain the integrity of the public procurement activities and non-
procurement transactions, it is the policy of the Government to conduct
business legally and only with responsible persons.

Debarment and suspension taken in accordance with these Rules are
appropriate means to implement this policy.

Debarment and suspension are serious actions which shall be used
only in the public interest and for the Government’s protection.

Debarment and suspension may be imposed only for the causes and in
accordance with the procedures set forth in these Rules.

Public agencies may debar, suspend and/or exclude a bidder or
respondent if it is so provided in the contract without any investigation
as envisaged in these Rules.
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CHAPTER II

CAUSES OR SANCTIONABLE PRACTICES

Exclusion of Bidders

6.1

Public agencies shall exclude a bidder or respondent from participation

in public procurements or non-procurement transactions in accordance

with these Rules on any one of the following grounds:

(a)

(b)

(©)

(d)

(e)

)

(2
(h)

(@)

he or she is insolvent or is in receivership or is bankrupt or
is in the process of being wound up; or have entered into an
arrangement with creditors;

his or her affairs are being administered by a court, judicial
officer or by an appointed liquidator;

he or she has suspended business; or is in any analogous
situation arising from similar procedures under the laws and
regulations of the country of establishment;

he or she has been found engaged in professional misconduct
by a recognised tribunal or professional body;

he or she has not fulfilled obligations with regard to the
payment of taxes or other payments due in accordance with
the laws of the country in which he or she is established or of
the Kingdom of Bhutan;

he or she is or has been guilty of serious misrepresentation in
supplying information required for any prior registration with
the Competent Authority;

he or she has been convicted of fraud and/or corruption;

he or she has not fulfilled his or her contractual obligations
with the employer in the past; or

he or she is debarred from participation in public procurements
or non-procurement transactions under these Rules.
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6.2 A firm shall be excluded if, as a matter of law or official regulation,
Bhutan prohibits commercial relations with the country in which the
firm is constituted, incorporated or registered.

Causes or Sanctionable Practices

The Committee, the Evaluation Panel and/or the Competent Authority may
suspend, debar or sanction a respondent for any of the causes cited in these
Rules.

7.1 Conviction or Civil Judgment
The Respondent may be suspended, debarred for conviction of, or civil
judgment for:

1) commission or attempted commission of a criminal offense in
connection with obtaining or attempting to obtain a contract
or subcontract or modification thereof, whether public or
private; or non-procurement transactions or modification
thereof;

(i1) commission or attempted commission of a criminal offense
in connection with performing a contract or subcontract
or modification thereof, whether public or private; or non-
procurement transactions or modification thereof;

(iii) Violation or attempted violation of any other applicable laws,
bye-laws, rules or regulations relating to the submission of
bids, proposals, offers, or claims;

(iv) Commission or attempted commission of causes for
debarment or sanctionable practices as defined in these Rules
in connection with obtaining or attempting to obtain a contract
or subcontract or modification thereof, whether public or
private, or non-procurement transactions or modification
thereof; or
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7.2

)

Commission or attempted commission of any other offense,
or engaging in or attempting to engage in conduct indicating
a lack of business integrity, truthfulness, veracity, or honesty
that seriously affects the responsibility of the respondent.

Without Conviction or Civil Judgment

In the absence of convictions or civil judgments, when the respondent:

(2)

(b)

(c)

submits or attempting to submit, directly or indirectly,
any document that is known, or should be known, by such
respondent to be false, deceptive, or fraudulent; or to contain
false information in connection with:

1) an application for registration, reclassification, or
requests for admission to the register of bidders;

(i1) a prequalification proceedings, at any stage;

(iii) submission of a bid in response to an invitation;

fails to sign the contract for which he or she is a successful
bidder within the time prescribed in the letter of acceptance
and/or furnish the performance security within the prescribe
time by a bidder if a bid security is not successfully forfeited
or encashed;

fails to pay, in addition to the forfeiture or encashment of bid
security, the positive difference of sum, if any, with the next
lowest evaluated bidder within a specified or extended time
limits, if so provided in the contract;
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(d

©)

commits serious violation of the terms of a contract,

subcontract, or non-procurement transactions so serious as to

justify debarment, including but not limited to:

@

(i)

(iii)

(iv)

)

willful failure, without good cause, to perform a
contract or subcontracts subject to the Rules, or
non-procurement transactions according to the
specifications, terms and conditions, and within
specified or extended time limits;

willful failure, without good cause, to perform a
contract or subcontracts subject to the Rules, or non-
procurement transactions according to applicable
laws, bye-laws, rules, regulations or government
policy;

a history of failure, without good cause, to perform
a contract or subcontracts subject to the Rules, or
non-procurement transactions according to the
specifications, terms and conditions, and within
specified or extended time limits;

a history of unsatisfactory performance of a
contract or subcontracts subject to the Rules, or
non-procurement transactions according to the
specifications, terms and conditions, and within
specified or extended time limits; or

a history of submitting any false, misleading, or
non-meritorious claim, demand or lawsuit against
any public agency.

fails to remedy any reported defect within the warranty period

by a supplier and/or contractor if:
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®

(@)

(i)

dues are not recovered through performance security
or retention money or security deposit; or

a supplier and/or contractor fails to remedy such
defect as per contract;

engages in improper conduct, including but not limited to the

commission or attempted commission of:

(@)
(i)

(iif)

(iv)

)

(vi)

(vii)

(viii)

intentional or negligent billing irregularities ;

submitting false or frivolous or exaggerated claims,
documents, or records;

falsification of claims, documents, or records;

willful or grossly negligent destruction of
documents or records the suppliers/contractors had
an obligation to maintain;

misrepresentation to any governmental agency or
government official;

violation of ethical standards established by the
Government, or other dishonesty incident to
obtaining, prequalifying for, or performing any
contract or modification thereof;

violation or attempted violation of any applicable
laws, rules or regulations in connection with
acquiring any government certification, license, or
permit;

failing to pay, after a reasonable period of time, any
judgment or other adjudicated debt owed to any
public agency after a request for payment; or
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7.3

(ix) failing to defend, indemnify, or hold the Government
harmless pursuant to a contractual obligation after
having received a request to do so.

(2) knowingly fails by a principal to timely disclose to the
Government credible evidence of (a) violations of criminal
laws involving fraud, conflict of interest, or bribery; or (b)
overpayments on the contract that occurred in connection with
the award, performance or closure of a contract, subcontracts,
or non-procurement transactions;

(h) commits or attempts to commit an administrative offence; or

1) any other cause of serious or compelling nature that it affects
the present responsibility of the respondent.

Other Causes

The respondent may be suspended or debarred for any of the following

causes:

(a) failure to pay a single substantial debt, or a number
of outstanding debts (including disallowed costs and
overpayments, but excluding sums owed to the Government
under the tax laws) owed to any public agency or
instrumentality, provided the debt is uncontested by the
debtor or, if contested, provided that the debtor’s legal and
administrative remedies have been exhausted;

(b) wilfully submitted false or misleading information in
connection with the lawsuit against any public agency;

(c) evasion of service of process or refusal to appear in suits

brought against the respondent by the Government or
a Bhutanese citizen or national in connection with the
performance of a contract or non-procurement activities;
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(d
(e)

®

(2

unauthorized sub-contracting;

failing to pay compensation or liquidated damages to any
public agency for delays in the completion of works or
delivery of goods;

filing a lawsuit against any public agency that a court
determines to be frivolous or filed in bad faith; or

violation of any law regarding immigration, minimum wage
or any other applicable employment related law.

10
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CHAPTER III
INVESTIGATION OF COMPLAINTS

8 Establishment of Effective System for Reporting Suspicions

8.1

8.2

8.3

8.4

8.5

Every public agency shall establish an effective system for filing
complaints concerning causes for debarment through such means as
free phone telephone line, post-box, and internet.

Any person may, if he or she, based on reasonable ground, believes
that another person or an entity has engaged in any of the causes for
debarment cited in Chapter I, file a complaint with:

(a) the Commission in cases of corrupt practices or any offenses
under the Act; or
(b) the public agency and the Central Agency in other cases.

Every public agency shall establish, maintain and record in a
chronological log complaints received under Sub-rule 8.2 or information

otherwise received, which shall be permanently maintained.

The log shall, at a minimum, include the following:

(a) the name and address of an alleged offender;
(b) the source of the information; and
(©) a description of the complaint or information.

False complaint

If a person wilfully makes or causes to be made a false or misleading

complaint that causes or sanctionable practices has been committed

under Chapter II of the Rules with malicious intent:

(a) to the Commission under Rule (8.2)(a), he or she shall be
guilty of an offence under the Act; or

11
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(b) to the public agency or Central Agency under Rule (8.2)(b), it
shall be separate basis for the sanction.

Assessment of Complaints

9.1

9.2

9.3

9.4

9.5

The Commission or the public agency, as the case may be, shall within
five days after receipt of complaints referred to in Sub-rule 8.2, referral
made under Sub-rule 9.7, or information otherwise received, perform
an initial assessment of such complaints or information to determine:

(a) whether such complaint relates to causes for debarment cited
in Chapter II;

(b) whether such complaint has credibility; and

(©) whether the matter is of sufficient gravity to warrant an
investigation.

The Commission or the public agency shall, in deciding whether the
matter is of sufficient gravity to warrant an investigation, consider:

(a) the possible reputational risk to the public agency;
(b) the amount of funds involved; and
() the quality of the information or evidence in the Commission

or the public agency’s possession.

The public agency shall, upon initial assessment, refer the complaint
to the Central Agency if it determines that the complaint warrants
investigation.

The public agency shall inform the complainant of its decision of as
to why it warrants investigation or decline investigation, sooner it
completes assessment, through any medium.

If the complainant believes, the public agency had declined

investigation without reasonable justification, may lodge the complaint
with the Central Agency.

12
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9.6

9.7

9.8

9.9

The Commission or Central Agency shall, semi-annually, file a report
with the Committee summarizing the reasons for all decisions not to
investigate allegations concerning causes for debarment.

The public agency shall, if the complaints or information relate to
corrupt practices or any offenses as defined in the Act, promptly
refer such complaints or information to the Commission for
investigation which shall be done in accordance with its procedures
and practices.

If the Commission or Central Agency knows or suspects that a person
has committed an act that constitutes the causes or sanctionable
practices, shall refer such information with a proposal for debarment
proceeding to the Evaluation Panel in a manner prescribed in these
Rules.

The Committee shall establish effective procedures for an initial
assessment of complaints or information and the manner in which such
assessment shall be carried out.

Investigation of Complaints

10.1

10.2

Upon receiving an initial assessment report or referred complaint,
the Central Agency shall form an investigation panel which shall be
represented by a member from the public agency.

The Central Agency shall, upon receiving initial assessment, from the
Commission or the public agency and if it believes that the complaints
reach the threshold referred to in Sub-rules 9.1 and 9.2, investigates
such complaints or information to ascertain whether bidders or
suppliers have engaged in one of the causes for debarment cited in
Chapter II.

13
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10.3

10.4

10.5

If there is sufficient evidence to prove the allegation, the allegation
is considered substantiated and the allegation is considered
unsubstantiated if there is insufficient evidence to prove or disprove it,
and unfounded if the allegation has no basis in fact.

The Central Agency shall, if it substantiates a case or if it believes that
the investigation unearthed important lessons that should be shared
with other public agencies, produce a final investigation report.

The Committee shall establish effective procedures for deciding
whether to commence, suspend, or terminate an investigation of
complaints or information, and the manner in which such investigation
shall be conducted.

14



Age |
R YR

99. nﬁﬂ'ﬂnm'a'ﬁﬁ:wﬁnﬁﬁ«'qésﬂ

U

799

794

793

77«

NS FIRN 33X um] ay q:u]kw ﬁﬁ 949 ﬁ:,ﬁ 2 AR qr\qmﬁ u!ﬁ'
RS ﬁq &% wﬁn 35 &l n]m FRA %&%« =y Em] sy gﬁ 3
QW‘“ LA 6”1 ARgyia G apRaf=asx 3 RRTaENy
FaraaxyEa|

%’qgﬂ'&afﬁwqax’qgww qmﬁﬁ' mm‘ﬁ'@'ﬂaq?a?q@m' a"”iSﬂ'
N%ﬂ"'&'ﬂ%‘qa'i\?ﬂ%' n}qal'q?ﬁﬁ'g'&rﬁ'%wq%:w%q&q a%wq

D SFPIY EITAGE RyasveER

ﬁq Yy 5:1 gﬁ AR wﬁn‘
(m) qq ﬁgﬁ aﬁ NI 35 614] X &gﬂ'q%'éqm'na'EN'QQQ'
mﬁu ﬁmN‘

) ﬁé.aqqﬁm.gﬂm.@ ST 3 g.‘.q:;,q?ﬁi,%. qaq.qg,\.ag A
qgﬂfu’ngwéqwu&&xﬁ'%w'&'ﬁ'n'%q't?\xq‘

NN'Q'@":I’E\]N' %‘qﬂama'?ﬁ“"q%q‘“’ﬁ“]%ﬂ'm’; a4 N.qﬁﬁanﬁiﬁq.

355 )

) aq 35 q:xqu SRl vuﬁ & § RZY AURYRRRYRR Ry
< “ﬁﬁ ﬁ“ﬂ g ”HN yra g q‘cﬁ ﬁq

(m) CUSR § g L n]m qzzx AYRNEA] ngqa’ﬁqwﬁ:’ qsa'&q'n“]’{q'
B5 ¢ NRRORR RGEHT 9q HEsaRY SRgagB
g AT ERYHRIRRGY gy
uNRRR AN ERDENE A

@ FReay RN e ARNREFRRI G
ARy R g AR R

s g A ged ax)

nﬁfu'ﬂqm'ﬁ?ﬁzm'ﬁq'nﬁnam@&q

() ERFTENY NS R Ay e
MNRR BRIATNGRRF AN ARR R Ea A FAGa]
A



11

CHAPTER 1V
INTERIM SUSPENSION

Proposal for Interim Suspension

11.1

11.2

11.3

11.4

The Central Agency may make to the Evaluation Panel a proposal for
interim suspension of the respondent consisting of the elements cited
in Sub-rules 18.1 and 18.2, with necessary modifications.

Such a proposal may be made, if, before the conclusion of an
investigation, the Central Agency Head believes:

(a) that there is sufficient evidence to support a finding of a cause
for debarment against a respondent;

(b) that it is likely that the investigation will be successfully
concluded; and

(c) a probable charge will be presented to the Evaluation Panel
within twelve weeks.

The Central Agency shall accompany such recommendation with:

(©) a description of the current progress of the ongoing
investigation, including any evidence that remains to be
gathered;

(d) a good faith estimate of the time required to complete its

investigation, and present a probable charge to the Evaluation
Panel in accordance with Rule 18 within twelve weeks; and

(e) a representation that the investigation is being pursued with
due diligence and dispatch.

Contents of a Notice of Interim Suspension
A notice of interim suspension shall:

(a) inform the respondent of its interim suspension and the
manner in which it may provide an explanation;

15
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(b) inform the respondent of the manner in which it may contest
a probable charge and/or the proposed sanction in the Notice;
and

(©) append a probable charge.

12 Issuance of the Notice of Interim Suspension

12.1

12.2

The Evaluation Panel shall issue a notice of interim suspension to the
respondent if it determines that:

(a) there is sufficient evidence to support a finding that the
respondent has engaged in a cause for debarment; and

(b) had the charges been included in a notice of sanctions
proceedings, the Evaluation Panel would propose, as an
appropriate sanction for such cause for debarment, debarment
for a minimum period of not less than one year.

The Evaluation Panel shall also, at the same time, notify the chair/head
of the Commission, the Committee, Central Agency and the public
agency thereof of interim suspension.

13 Withholding of Certain Evidence

13.1

13.2

The Evaluation Panel may uponrequest by the Central Agency, withhold
from the respondent particular materials submitted in evidence upon
a showing by the Central Agency that there is a reasonable basis to
conclude that:

(a) the disclosure of such evidence would have a material adverse
effect on the investigation; and

(b) the respondent would retain the ability to mount a meaningful
response to the accusations against it notwithstanding the
withholding of such evidence.

If the Evaluation Panel determines that such materials should not be
withheld, the Evaluation Panel shall inform the Central Agency of its
decision and allow the Central Agency an opportunity to withdraw the
Notice.
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14

15

16

Respondent’s Preliminary Explanation in Opposition to Interim Suspension
The respondent may, within fourteen days after the date of issuance of the
Notice of Interim Suspension, explain in writing to the Evaluation Panel why
it believes that, notwithstanding the evidence set forth in the Notice of Interim
Suspension, the respondent should remain eligible to be awarded contracts or
otherwise participate in non-procurement transactions, pending a final outcome
of the debarment proceedings.

Effect of Interim Suspension

15.1 Upon issuance of the Notice of Interim Suspension by the Evaluation
Panel, the respondent shall be placed on interim suspension for the
period specified in Rule 16 from eligibility to be awarded contracts or
otherwise participate in non-procurement transactions.

15.2 The Evaluation Panel may, notwithstanding Sub-rule 15.1, decide to
terminate the suspension within fourteen days after submission of the
preliminary explanation by the respondent pursuant to Rule 14 and
upon consideration of the arguments and evidence presented therein.

15.3 Except as specified in Sub-rules 15.1 and 15.2, the provisions of Rule
25 shall apply to interim suspensions under this Chapter I'V.

Duration of Interim Suspension
16.1 An interim suspension under this Chapter IV shall have an initial
duration of twenty one days.

16.2 Not later than fourteen days after the commencement of the interim
suspension, the Commission or the Central Agency may request an
extension thereof, for a further period not exceeding fourteen days.

16.3 The Commission or the Central Agency shall accompany such request
for extension to the Evaluation Panel by:

(a) a description of the current progress of the ongoing
investigation, including any evidence that remains to be
gathered, together with a good faith estimate of the time
required to complete its investigation; and

17
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16.4

(b) a representation that the investigation of the respondent is
still ongoing and is being pursued with due diligence and
dispatch.

The Evaluation Panel shall inform the respondent of any such extension
not later than the last day of the initial period of suspension.

Extension, Termination or Expiration of Interim Suspension

17.1

17.2

17.3

17.4

17.5

17.6

Upon submission of a notice of debarment proceedings to the
Evaluation Panel under Rule 18, an interim suspension under Chapter
IV shall be automatically extended pending the final outcome of
debarment proceedings, subject to Rules 22 through 25.

If a charge is not submitted to the Evaluation Panel prior to the end
of the period of interim suspension under Chapter 1V, the suspension
shall automatically expire.

The Evaluation Panel may, at any time during the period of suspension,
terminate the interim suspension if the Evaluation Panel determines,
based on information which comes to its attention, that there was a
manifest error in the Notice of Interim Suspension or other clear basis
for termination.

The Central Agency shall, at all times during the period of suspension,
present to the Evaluation Panel any exculpatory evidence that comes
to light in the course of its investigation that bears upon the basis of
the suspension.

The Evaluation Panel shall promptly notify the chair/head of the
Commission or the public agency, Central Agency, the Committee,
and the respondent of such termination and a statement of reasons
therefore.

If the Committee or the Evaluation Panel determines that a
respondent’s conduct amount to one or more causes or sanctionable
practices, suspended period shall be discounted for the purposes of
compensation under these Rules.

18



94

’p

It

Agy N

SELREAES SR T

SR BBy RGN

aY

943

944

39 ng "‘]:ﬁ AP “TN ‘3:’ 'isﬁ@ YRR ﬁ“’%ﬁ ”Tm ﬂﬁ'

A ER g@q qsq w:q mqq q:gm ng« anﬁ ECCR LRy

q Fa f-;‘;q g EQ BRsr g MR R B qg:n sq ELY %ﬂm WRE

gy g T n]m M ER R aq qagaa g fiaaRas anﬁ 511“

SULk FATRA" ag ngqm qa ﬁq LY &fq« WK AR L§ vg g ’ﬂ“‘ 3@'

Sty gadqedfaly wxy andYf st

;q«’qﬁﬁ'ﬁﬁ'ma' nﬁq‘agx@’@«'q%q«‘n§q«‘§nﬂ

GRERES SV ERR L

o qn}ﬂ'&&'g’ﬁﬁ'@'@ﬂﬂ'&’ﬁn& ﬁ%ﬂmq«m‘@@&'agqm'ﬁq

(m) %’q@ﬂwaww'&3‘@55'@%'n]}'qﬂ'qnﬁ'iq’ﬁu'g' FREA
nqm‘c‘ﬁina’%ﬁa'ﬁ'ﬁﬂqm'ﬁw nsa‘&q‘qﬁa’ﬁ’q’é@q NRR
AR R ERRRRTRY I asRagNdgNa  angEma
GEREN

@ TERGIFINETRGE g IYNFE IR QS
ﬁ:’ :@{"f:lqfq'q:li'&’ﬁ'na'aqq’i’qwq:&:ﬂ%q’ QM AR
ﬁ"] “RTFR|

&) qﬁ’tqm r:xgtq&v SRSy gm ECed) gu 35 R

(3) LTS um] CECECY éq ) HR ﬁq« i R NT ZERy
GraRER wWRy FRUsA o S TRIR]

%ai'a\‘ﬂﬂ““‘"‘qiﬂ' g %’ﬁ“"‘w‘a'y'éﬁ@%’qﬂﬁ[

709

%ﬁgﬂ"\" W NN.,Q.%,Q,QTN. ﬁé.aq.yﬁwgﬂm.@ §N'qéﬂ]ﬂ'ﬂ§ﬂﬂ'
ua'&,}{qm' §q%§qk\r W= mm’ﬁ’%‘m‘i\]' t:lﬁ:r{'ﬁ:ll:‘g’&'ﬁ'na' g‘&éq‘
gq’nﬁ'ﬁm«' %ﬁa%?“ﬂ&'ﬁﬂa%‘?@% gﬁ'aﬁ'“a'*'QRN"“Ei'%
s FesagnRRETY AuliyedsgE)



CHAPTER V
REFERRALS TO THE EVALUATION PANEL

18 Referrals to the Evaluation Panel

18.1

The Commission or Central Agency may seek to initiate debarment
proceedings, if as a result of its investigation, the Commission or the
Central Agency believes that there is sufficient evidence to support a
finding of one or more causes for debarment.

18.2 To initiate debarment proceedings, the Commission or the Central
Agency shall submit to the Evaluation Panel a probable charge
endorsed by the Commission or the Central Agency.

18.3 The Commission or the Central Agency shall also, together with such
charge, submit to the Evaluation Panel:

(a) its specific accusations of causes for debarment;

(b) its designation of each respondent alleged to have engaged in
such causes, as well as each affiliate proposed to be debarred
in accordance with Rule 72;

(©) its summary of the facts constituting the cause for debarment
and the grounds for debarring any designated affiliates;

(d) the evidence in support of its accusations; and

(e) any exculpatory or mitigating evidence, as required by Rule
19.

19 Disclosures of Exculpatory or Mitigating Evidence
19.1 In submitting a charge to the Evaluation Panel, the Commission or the

Central Agency shall present all relevant evidence in its possession
that would reasonably tend to exculpate the respondent or mitigate the
respondent’s culpability.

19
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19.2

If any such evidence comes to the Commission or the Central Agency’s
possession subsequently, such evidence shall be disclosed by written
submission to the Committee or the Evaluation Panel, as the case may
be.
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CHAPTER VI
COMMENCEMENT OF PROCEEDINGS

20 Issuance of Notice of Debarment Proceedings

20.1

20.2

20.3

The Evaluation Panel shall, if it determines that the Commission or the
Central Agency’s accusations in the charge are supported by sufficient
evidence, issue a notice of debarment proceedings to the respondent.

The Evaluation Panel shall also, at the same time, send a copy of the
Notice of Debarment Proceedings to the chair/head of the Commission,
the Committee or the Central Agency.

Such Notice shall:

(a) set out the Evaluation Panel’s recommended sanction in
accordance with Rule 21;

(b) if applicable, inform the respondent of its interim suspension
and the manner in which it may provide an explanation;

() inform the respondent of the manner in which it may contest
the accusations and/or the recommended sanction in the
Notice;

(d) append a copy of charge.

21 Recommendation of Appropriate Sanction

21.1

21.2

The Evaluation Panel shall recommend in the Notice an appropriate
sanction to be imposed on each respondent, selected from the range
of possible sanctions identified in Rules 61 through 65 of these Rules
with due consideration of the factors set forth in Rule 66.

The Evaluation Panel may also recommend the imposition of sanctions
on the respondent’s affiliates in accordance with Rule 72.
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22

23

24

Effect of Interim Suspension

If the Evaluation Panel recommends a sanction, the respondent shall be placed

on interim suspension from eligibility to be awarded contracts or to participate

in non-procurement transactions effective from the date of issuance of the

Notice until the date of the final outcome of the debarment proceedings.

Respondent’s Explanation

23.1

23.2

233

234

The respondent may, within fourteen days after issuance of the Notice,
provide a written explanation to the Evaluation Panel as to why:

(a) such a notice should be withdrawn; or
(b) the recommended sanction revised by the Evaluation Panel
pursuant to Rules 21.

The respondent shall present arguments in his or her explanation and
attach any credible evidence in support thereof.

The Evaluation Panel shall provide the chair/head Commission or the
Central Agency and the Committee with a copy of any explanations
received.

The provisions of Sub-rule 40.2 and Rule 41 shall apply, with the
necessary modifications, to the explanation.

Termination of Interim Suspension

24.1

24.2

The Evaluation Panel may, upon consideration of the arguments and
evidence presented in an explanation, decide to terminate the interim
suspension within seven days after receipt of such explanation.

The Evaluation Panel shall, within seven days after termination of
interim suspension, notify the chair/head Commission or the Central
Agency, the Committee and the respondent of its decision and a
statement of reasons therefor.

22



%

36

3.

33

N ﬂ:w ﬁn]rw w:] nw:ulﬁ'&'é'n]' -3 nqn] a:fsq

RRRA| n] ﬂgaaq mq qng uur:q £ ;3:1 aq 23 gﬁ mq qr:qsa CAEN 4}511]&\1 q
ulf;q ﬁ@ uqﬁ R w:ln] 4} ﬂgqgj qaﬁ GREY q Y ’J‘HN ;1:1« n]sn] q ﬁﬁ Q ﬁﬂ"‘(’\\l
ldﬂ'] nwt:wial § 3T &Iﬂ aﬁq ma 94 e ﬁaqnﬁ ulﬁ e Ay FH ﬁ:l §= g
TR RS

n;‘nﬁm@xnﬁqﬁw ﬁ«aﬁn«'qﬂﬁ'fu’ﬁwa@w'g'ﬂﬁ&ﬁﬂ'an\'azm|

369

363

ﬁé'aq?ﬁm'iﬂ&'am' f:lajm'mqqmm’ﬂqﬁﬂﬁnaqﬂmm' %'E]RN',J n“}

qa‘aﬁfﬁ@'ﬁ:ﬁ'?a’qn'a%wq

m ¥ a tq»sn] ’ﬂ H qn]m o SNRETA ngtqu qqﬁ'?q'xﬂ‘ WK
EQ gﬁ FURsr YR e qu 5“}"" 7 vﬁa«x ¥ FEFIEE
mﬁm g QEEE E!F\ Rlﬁﬂd g;ng qcﬁ F wsy|

() K"y 'ﬂN q@q'\“ Ni & Y 35 vulq AR s 'ﬂq g~
ng NRARFPRY n]q qs:aq Faraqua Ry s N dNTE
S qt:l =5 |

aé'%ﬂ'ﬁ«'iwaw %Eﬂ'gﬂ“l'a@"?gﬁ' e NN'Q'%“?&GET@SNSR'

E.fu] a éqg.[ang gﬂw. @:E\]g =3 5 a.m A gﬁ Y 3*"“'\7’?‘?‘“3'&”?

RS ng'nﬁm'anﬁ'ﬁ?ﬁu'ﬁ: %’qg&'waﬂqm'&g:&q: qqu'asa's;

364'&15’4]':1 %% e “ﬁ*"?""‘“ﬁ'ﬁ" %‘@“}Na@a‘ S5 G

ng‘n@m’ﬁ&'ﬁﬂ’nngﬂm‘

3.7

39.4

nsq'&ﬂ'aﬁa’ﬁ’q'éqgg.y =R () u&q:’qwmg%’ n;’nﬁm'éx':ﬁ;’q'
q"'ﬁ"\ﬁﬁ“&f?{q“"ﬂ' %q.gﬂ,«. weg NN"E%Q'&\W' 5‘“"2}%‘@"’3‘
qg'ﬂﬁmq:‘%ﬁ'n& mg'“{q'm’ﬁ:‘aé’wﬁﬁﬁ'gqanqq@' na;‘%i:rq:ﬁ'
R R RGN ET|

qax'aq'qqri'&’ﬁ'na'@wagqm' nax'qgwaqg'qa'ﬂw' MERREE
qsa’&qﬂ%a‘&lg’g ua'qzn“ﬁﬁ'&’ﬁ'uaﬁqéq'@ﬁ:‘q@m'qnﬁ'ﬁiﬂ



25

26

27

Posting of Interim Suspensions

An interim suspension from eligibility to be awarded contracts or to participate

in non-procurement transactions or continue existing contract shall be listed in
the Debarment Register cited in Chapter XIII of these Rules.

Withdrawal of Notice and Revision of Recommended Sanction

26.1

26.2

The Evaluation Panel may within seven days after receipt of an
explanation:

(a) withdraw the Notice upon concluding that there is an error or
other clear basis for supporting a finding of insufficiency of
evidence against the respondent; or

(b) revise the recommended sanction in light of evidence
or arguments as to mitigating factors presented by the
respondent.

The Evaluation Panel shall notify the chair/head of the Commission or
the Central Agency, the Committee, and the Committee Secretary and
the respondent of the withdrawal in which case the proceedings shall
be closed, or revision and a statement of reasons therefor.

Resubmission of Notice

27.1

27.2

In the event the Notice is withdrawn in accordance with section 26.1
(a), the Commission or the Central Agency may submit a revised
charge on the basis of additional information not contained in the
original notice.

In the event of resubmission of a revised charge, the matter shall
proceed in accordance with the rules set forth under this Chapter VI.
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28

Sanctions in Uncontested Proceedings

28.1

28.2

If the respondent does not contest the accusations or the sanction
recommended by the Evaluation Panel in the Notice within twenty
days after the issuance of the Notice in accordance with Rule 37, the
sanction recommended by the Evaluation Panel in the Notice shall
enter immediately into force.

The Evaluation Panel shall within seven days after entering into force

of the recommended sanction notify the chair/head of the Commission
or the Central Agency, the Committee Secretary and the respondent.
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30

CHAPTER VII

THE DEBARMENT COMMITTE

Establishment of a Debarment Committee

29.1 The Debarment Committee is hereby established to review and take

decisions in debarment cases and perform such other detailed functions

and responsibilities as set forth in these Rules.

29.2 The Committee members, including the Committee Secretary, shall

be governed by an applicable Code of Conduct or a Code of Conduct

as may be prescribed by the Committee, if there is no such Code of
Conduct.

29.3 The Committee shall be composed of seven members as follows:

(a)

(b)

(©

(d)

(e)

®

(2

An officer of position of Director and above from the Ministry
of Finance;

An officer of position of Director and above from the Ministry
of Economic Affairs;

An officer of position of Director and above from the Ministry
of Works and Human Settlement;

Representative of the Commission who is the rank of Director
and above;

Chief Executive Officer of the Construction Development
Board as established;

Secretary General or an equivalent senior officer of the
Bhutan Chamber of Commerce and Industry; and

Attorney General or an equivalent or a senior officer of the
Office of Attorney General,

29.4 The Committee may invite a membership of one subject matter

specialist as it may deem appropriate.

Tenure of Members

The Committee members shall serve for a term of three years, whose term shall

commence from the date of their appointment.
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31

32

The Committee Chair

31.1

31.2

313

The Committee Chair shall be elected by the members of the Committee
who shall be impartial and objective.

The Committee Chair shall direct the work of the Committee; shall
represent the Committee in all administrative matters and shall preside
at all sessions of the Committee.

The Committee Chair shall designate an acting Committee Chair in the
event of his or her absence from office.

Proceedings of the Committee

32.1

322

323

324

325

32.6

32.7

In all matters not addressed in these Rules, the Committee shall include
in its rules of procedures.

The Committee Chair or an acting Chair Committee shall fix date, time
and place of the Committee’s sessions, including hearings which shall
be in the form of oral proceedings.

A minimum of three member quorum shall constitute the full
Committee.

The Committee shall take all decisions by a majority of the members
present and, in the event of a tie, the Committee Chair shall have the
deciding vote.

The Committee’s proceedings, including hearings and deliberations
shall be recorded.

The Committee members shall declare conflict of interest and, in case
the proceeding is moved by a member’s agency, the Member shall
withdraw from participation in the debarment proceeding.

No legal proceedings or suit or any administrative proceedings shall
lie against any member of the Committee or Committee Secretary or
any person acting for the Committee in respect of their duties under
these Rules or intended to be done in pursuant to the provision of the
Rules. Such immunity shall not cover any corrupt acts committed by
a member of the Committee or Committee Secretary or any person
acting for the Committee in connection with discharge of his or her
duty under the Rules.
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33

34

35

Remuneration of the Committee Members
33.1 The Government of Bhutan shall bear all expenses in relation to the
operations of the Committee or the administration of these Rules.

332 The Committee members shall be entitled to such reasonable benefits
or fees as may be determined by the Ministry of Finance.

Removal of Committee Members

34.1 The Committee members may be removed by the Committee Chair
upon the decision of the Committee in the event of incapacity, material
violation of the Code of Conduct, or conduct unbecoming of the
Committee members.

342 The Committee Chair or other members of the Committee by written
request to the Committee Chair, shall have the right to initiate a
proposal for removal.

343 The concerned Committee member shall be notified of the alleged
grounds for the proposed removal and be afforded a reasonable
opportunity to respond to the allegation.

The Committee Secretary

35.1 The Public Procurement Policy Division of Ministry of Finance
shall act as the Committee Secretary to assist the Committee and, in
particular, the Committee Secretary shall:

(a) schedule all Committee meetings and hearings relating to the
debarment proceedings;

(b) brief the Committee members on all aspects of a matter;

(c) assist the Committee during its deliberations and keep the
minutes of such deliberations;

(d) draft the Committee’s written decision pertaining to each
matter brought before the Committee, as directed by the
Committee Chair;
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35.2

353

(e) convey the decisions of the Committee to the appropriate
person or authority;

€3] perform other duties assigned to the Committee Secretary by
these Rules; and

(2) assist the Committee in other ways not inconsistent with
these Rules.

The Committee Chair shall supervise the work of the Committee

Secretary in relation to the operation of these Rules.

The Committee Secretary, if unable to act for any reasons, shall be
replaced by another staff of the Public Procurement Policy Division of
Ministry of Finance.

Formation of an Evaluation Panel

36.1

36.2

36.3

36.4

36.5

36.6

36.7

36.8

The Committee Chair shall form an Evaluation Panel comprising three
of its seven members to carry out the functions described in these
Rules.

A Committee member who has been appointed as the Evaluation
Panel member shall not participate in the sessions or hearings of the
Committee except to perform the duties of the Evaluation Panel.

Attendance of all three Panel members is required to constitute a
quorum.

Decisions of the Panel shall be taken by a majority of two members.

The Panel Chair shall be elected from among its members, who shall
be impartial and objective.

If the Panel Chair is unable to act, he or she shall designate an acting
Panel Chair.

The Panel Chair shall determine the date, time and place of sessions
of the Panel.

The Panel may determine its rules of procedures for the conduct of its
business.
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38

39

CHAPTER VIII

REFERRALS TO THE DEBARMENT COMMITTEE

Respondent’s Response to Notice of Sanctions Proceedings

37.1

37.2

The respondent may, within fourteen days after the issuance of the
Notice, contest the case by submitting to the Committee, through the
Committee Secretary, a written response to the accusations and/or
the recommended sanction contained in the Notice, including written
arguments and evidence.

The Committee Secretary shall, within five days after the receipt of the
response, notify the chair/head of the Commission, the Committee, the
Evaluation Panel and the Central Agency of:

(a) the receipt of such response, together with a copy thereof; and
(b) the matter shall be referred to the Committee for its review
and decision.

The Commission or the Central Agency’s Reply in Support of the Notice of

Sanctions Proceedings

The Commission or the Central Agency may, within ten days after receipt of the

notice of respondent’s response, submit to the Committee, through the Secretary,

a written reply to the arguments and evidence contained in the response.

Submission of Additional Materials

39.1

39.2

At any stage before the conclusion of any hearings on the matter, the
Committee Chair may permit any additional material evidence to
be submitted, together with a brief argument predicated upon such
additional evidence if such additional evidence becomes available to
the Commission, the Central Agency or to the respondent after the
applicable deadlines for the submission of written materials have
passed.

The Committee Secretary shall, within five days after receipt of the

additional materials, provide the other party to the proceeding with a
copy of such additional materials.

29
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41

4

393

The Committee Chair may also permit either the Commission, the
Central Agency or the respondent to submit, within ten days after
receipt of the additional materials, additional arguments and evidence
in response to the evidence and arguments contained in such additional
materials presented by the other party.

Formal Requirements for Written Submissions

40.1

40.2

The Committee Chair may grant a reasonable extension of any time
period for the filing of submissions upon request by the Commission,
the Central Agency or the respondent, by notice to both parties.

The Committee Chair may set reasonable limits for the length of
written submissions to the Committee.

Admissions of Culpability

41.1

41.2

413

The respondent may;, in its response, admit all or part of any accusation
set forth in the Notice.

The respondent may also present evidence and arguments of mitigating
circumstances, or other facts relevant to the decision of the Committee
concerning an appropriate sanction.

The respondent shall submit such evidence and arguments in
accordance with the schedule for written submissions set forth in these
Rules.

Distribution of Materials to the Commission or the Central Agency and the

Respondent

42.1

Except as otherwise provided in this Rule, the Committee Secretary
shall, within five days after receipt of any written submissions or
evidence, provide to the Commission or the Central Agency and the
concerned respondent:

(a) copies of all such written submissions and evidence; and

(b) any other materials received or issued by the Committee
relating to the proceedings against the said respondent not
previously provided by the Evaluation Panel.
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44

422

423

The Committee Secretary may, at any time, upon approval of the
Committee, make materials relating to debarment proceedings against
a particular respondent available to other respondents in debarment
proceedings involving related accusations, facts, or matters.

The Committee shall, in determining whether to approve the disclosure
of such materials, consider, among other factors, the standard for
withholding sensitive materials set forth in Rule 43.

Distribution of Sensitive Materials

43.1

43.2

The Committee may, in its discretion and upon request by the
Commission or the Central Agency, agree to the withholding of
particular evidence submitted to the Committee or the Evaluation
Panel, upon a determination that there is a reasonable basis to conclude
that revealing the particular evidence might endanger the life, health,
safety, or well-being of a person.

The Commission or the Central Agency shall have the option to
withdraw such evidence from the record or to withdraw the Notice
if the Committee denies the Commission or the Central Agency’s
request.

Redaction of Materials

44.1

442

Notwithstanding the provisions of Sub-rules 43.1 and 43.2 of Rule 43,
the Commission or the Central Agency may redact particular parts or
pieces of evidence presented to the respondent or the Committee.

The respondent may challenge such redaction in its response under
Sub-rule 37.1, in which case the Committee shall review the unredacted
version of such evidence to determine whether the redacted information
is necessary to enable the respondent to mount a meaningful response
to the allegations against it.
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443 If the Committee determines that the redacted information is
necessary, the unredacted version of the evidence in question will be
made available to the respondent in accordance with Rule 45, and the
respondent shall be afforded an opportunity to comment thereon in an
additional submission under Rule 39.

In Camera Review of Certain Materials

45.1 The Committee may, upon request by the Commission or the Central
Agency, provide that certain pieces of evidence be made available to
the respondent solely for review.

45.2 Such materials shall be available for review during normal office

hours, for as long as the respondent may reasonably request, but the
respondent shall not be authorized to make copies of such materials.
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47

48

CHAPTER IX
HEARINGS BY THE COMMITTEE

Applications for a Hearing

46.1

46.2

46.3

46.4

The Commission, the Central Agency or the Respondent may request
that the Committee hold a hearing on the accusations against the
respondent.

Such requests shall be made exclusively in the Commission’s or the
Central Agency’s reply, or the Respondent’s response.

The Committee shall hold a hearing within ten days after issuance of
the notice of the date, time and place of hearing to the Commission, the
Central Agency or the respondent by the Committee Secretary.

If no such request is made, the Committee shall review the case and
render its decision on the basis of the existing record, in accordance
with Rule 58, without a hearing.

Representation at Hearings

47.1

47.2

The Commission or the Central Agency shall be represented in a
debarment proceeding by one or more authorized representatives
who may or may not be employees of the Commission or the Central
Agency.

A respondent may be self-represented or represented by an attorney or
any other individual authorized by the respondent, at the respondent’s
own expense.

Attendance at Hearings

48.1

48.2

483

The authorized representatives of the Commission or the Central
Agency, the respondent and the respondent’s representatives may be
present throughout the hearing.

The hearing shall remain confidential and not be open or available to
the public.

Neither the representatives of the Commission, the Central Agency nor
the respondent nor the respondent’s representatives shall be present
for, or participate in, the Committee’s deliberations.
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50

51

52

Order of Presentations by the Parties
49.1 The Commission or the Central Agency shall present its case first.

49.2 The respondent or respondent’s representative shall present the
respondent’s case second.

49.3 The Commission or the Central Agency shall be permitted to reply to
the respondent’s case and vice-versa.

Length and Form of Presentation
50.1 The Committee Chair shall set a reasonable period of time for each
presentation.

50.2 Presentations shall be limited to arguments and evidence contained in
the written submissions filed with the Committee and/or the Evaluation
Panel, and may rely upon or refute individual items of evidence.

Live Testimony

51.1 No live witness testimony shall be taken, except that one or more
witnesses may be called and questioned by members of the Committee
only.

51.2 The respondent or its authorized representative may make a statement
during the hearing.

51.3 There shall be no cross-examination, although rebuttal evidence may
be presented during the hearing.

Matters Relating to the Sanction

The Commission or the Central Agency and the respondent may present
evidence of mitigating or aggravating factors relating to the appropriateness of
a particular sanction.
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53

Response to Questions

53.1 The Committee members may, as a matter of right, put questions to the
Commission or the Central Agency’s representative and the respondent
or its authorized representative.

53.2 A party’s refusal to answer, or failure to answer truthfully or credibly,
may be construed against that party.
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55

56

CHAPTER X
RULES OF EVIDENCE

Forms of Evidence

54.1

54.2

54.3

54.4

The Committee or the Evaluation Panel shall not be bound by the
provisions of the Evidence Act or by any other law relating to evidence.

Any kind of evidence may form the basis of arguments presented in a
debarment proceeding and conclusions reached by the Committee or
the Evaluation Panel.

The Committee and the Evaluation Panel shall have authority to
determine the relevance, materiality, weight, and sufficiency of any
types of evidence.

Without limiting the generality of the foregoing Sub-rules 54.1
through 54.3, the Committee and the Evaluation Panel shall have the
discretion to infer purpose, intent and/or knowledge on the part of the
respondent, or any other party, from circumstantial evidence.

Privileged Materials

Communication between an attorney, or a person acting at the direction of an

attorney, and a client for the purpose of providing or receiving legal advice

and writings reflecting the mental impressions, opinions, conclusions or legal

theories of an attorney in connection with a legal representation shall be

privileged and exempt from disclosure.

No Discovery

The respondent shall have no right to review or obtain any information or

documents in the Committee’s possession except as expressly provided for in

these Rules.
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58

CHAPTER XI

DETERMINATIONS BY THE DEBARMENT COMMITTEE

Committee Determinations

57.1

57.2

57.3

57.4

57.5

The Committee shall determine by the preponderance of the evidence
whether or not the respondent’s conduct amount to one or more causes
for debarment.

If the Committee determines by the preponderance of the evidence that
the respondent’s conduct did not amount to a cause for debarment, the
proceedings shall be terminated.

If the Committee determines by the preponderance of the evidence that
the respondent’s conduct amount to one or more causes for debarment,
the Committee shall impose an appropriate sanction on the respondent,
and sanction shall be selected from the range of possible sanctions
identified in Rules 61 through 65.

The Committee shall, in determining the appropriate sanction, not be
bound by the recommendation of the Evaluation Panel.

The Committee shall issue its decision under Sub-rules 57.2 or 57.3
setting forth:

(a) a recitation of the relevant facts;

(b) its decision as to the culpability of the respondent;

(©) any sanction to be imposed on the respondent and its affiliates;
and

(d) a brief statement of the reasons for its decision.

Record as Sole Basis for Determinations

58.1

The Committee’s review and deliberation shall be restricted to the
record consisting of:

(a) the investigation report;
(b) the Notice;
(c) the explanation (if any);

(d) the response;
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60

58.2

(e) all other related written submissions of arguments and
evidence; and
® all arguments presented at any hearing before the Committee.

Allrecords shall be maintained in the office of the Committee Secretary.

Standard and Burden of Proof

59.1

59.2

59.3

The Committee shall determine by the preponderance of the evidence
whether or not the respondent engaged in a cause for debarment.

The Commission or the Central Agency shall have the burden of proof
to establish by the preponderance of the evidence that the respondent
engaged in a cause for debarment.

Upon such a showing by the Commission or the Central Agency, the
burden of proof shall shift to the respondent to demonstrate by the
preponderance of the evidence that his or her conduct did not amount
to a cause for debarment.

Entry Into Force of Committee Decisions

60.1

60.2

Final Nature of Decisions

The Committee’s decision shall be final and unappealable, and shall
take effect immediately, without prejudice to any action taken under
other applicable laws.

Dissemination of Decisions

The Committee Secretary shall, within five days after the Committee
makes its decision, transmit such decision to the Commission or
the Central Agency, the Evaluation Panel, the respondent, and law
enforcement agencies and such other public agency or persons as the
Committee Chair may determine.
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62

CHAPTER XII

DEBARMENT OR SANCTIONABLE PRACTICES

Debarment with Conditional Release

61.1

61.2

61.3

61.4

Debarment with conditional release may normally be applied in the
absence of the considerations that would justify another sanction as
outlined in Rules 62 through 65 of these Rules.

The Respondent shall be subject to one or more of the forms of
ineligibility outlined in Sub-rule 62.2 and shall be released from
debarment only if the respondent demonstrates compliance with
certain remedial, preventative or other conditions for release, after a
minimum period of one year debarment.

Conditions imposed may include:

(a) verifiable actions taken to improve business governance,
including  the introduction, improvement and/or
implementation of integrity compliance or ethics programs;
and

(b) remedial measures to address the misconduct for which
the respondent was debarred, including disciplinary action
or termination of employees or officers responsible for the
misconduct.

Debarment with conditional release shall also result in extension cross
the operations of all public agencies as outlined in Sub-rule 62.2.

Debarment

Debarment may apply where it is believed that there are no reasonable grounds

for believing that the respondent can be rehabilitated through compliance or

other conditions.

62.1

Duration

The respondent shall not be subject to debarment for a period less
than one year nor more than five years, except that the respondent
who engaged in a sanctionable practice for more than once shall be
compulsorily debarred for up to five years.
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62.2

Effects

The debarred respondent shall be ineligible to:

(a) be granted any trade license;

(b) be awarded a contract subject to the Rules;

(c) be a nominated sub-contractor, consultant, manufacturer or
supplier, or service provider of an otherwise eligible firm
being awarded a contract; and

(d) receive the proceeds of any public fund or otherwise to
participate further in the preparation or implementation of
any public activity.

63 Conditional Non-Debarment.

63.1 Conditional non-debarment may apply where:

(a) the parties affiliated with the respondent that are not directly
involved in the cause for debarment in which the respondent
has engaged, but which bear some responsibility thereof,
through, for example, a systemic lack of oversight; and

(b) Respondents that have demonstrated that they have taken
comprehensive corrective measures and that such other
mitigating factor apply, as outlined in Sub-rule 63.3, so as to
justify non-debarment.

63.2 The respondent may be required to comply with certain remedial,
preventative or other conditions as a condition to avoid debarment from
ineligibility to be awarded contracts, sub-contracts, or to participate in
non-procurement transactions.

63.3 Conditions imposed may include:

(@)

(b)

verifiable actions taken to improve business governance,
including the introduction, improvement and/or implementation
of integrity compliance or ethics programs; and

remedial measures to address the misconduct for which
the respondent was debarred, including disciplinary action
or termination of employees or officers responsible for the
misconduct.
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65

66

Reprimand

The respondent or most often its affiliate may be reprimanded in the form of a
formal “Letter of Reprimand” of the respondent or its affiliate’s conduct for an
isolated incident of lack of oversight

Restitution or Remedy

The respondent may be required to make restitution as well as financial and other
remedies in exceptional circumstances, including those involving corruption in
contract execution where there is a quantifiable amount to be restored to the
public agency or to any other party.

Factors Affecting Debarment Decision

The Committee or Evaluation Panel, as the case may be, may consider the
aggravating or mitigating factors cited in this Rule in determining the length
and extent of debarment.

66.1 Aggravating Factors
The aggravating factors for debarments shall be the following:

(a) the severity of the misconduct as may be established by
repeated pattern of conduct, sophisticated means adopted,
central role in misconduct, management’s role in misconduct,
or involvement of public servants;

(b) the magnitude of the harm caused by the misconduct,
including harm caused to public safety or welfare, or degree
of harm to the public agency’s programs and activities;

(c) the respondent’s interference in the Commission or the
Central Agency’s investigation, including obstructive
practices, or intimidation or offering the witness a payment
in exchange for non-cooperation with the Commission or the
Central Agency;

(d) the respondent’s past history of adjudicated misconduct,
including prior debarment or other penalty for misconduct
other than for which the respondent is being debarred;
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66.2

(e) breach of the confidentiality of the sanctions proceedings as
provided for in Rule 88; and

® any other factors that the Committee or Evaluation Panel,
as the case may be, reasonably deems relevant to the
circumstances of a particular case.

Mitigating Factors
The mitigating factors for debarments shall be the following:

(a) the respondent’s minor, minimal or peripheral role; or not
participated in, condoned, or was ignorant of the misconduct
by individual with decision-making authority;

(b) takes voluntary corrective action, including cessation of
misconduct; addresses the misconduct through appropriate
measures or takes internal action against responsible
individual; establishes or improves, and implements an
effective corporate compliance program; or voluntarily
makes restitution of funds obtained through the misconduct
or address any inadequacies in contract execution;

(c) provided substantial cooperation in the investigation or
resolution of the case, including through settlement under
Chapter XIII,; voluntarily disclosure of misconduct;
conducted its own effective internal investigation of the
misconduct or beyond the misconduct and shared the results
with the Commission or the Central Agency; admissions or
full and affirmative acceptance of guilt or responsibility for
the misconduct; and voluntarily restrained from bidding on
the public financed tenders pending the final outcome of an
investigation; and

(d) any other factors that the Committee or Evaluation Panel,
as the case may be, reasonably deems relevant to the
circumstances of a particular case.
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67

68

66.3

Sanctioning Guidelines

The Committee may develop a Sanctioning Guidelines to provide
for guidance to the Committee or the Evaluation Panel, as the case
may be, as to the considerations that it believes are relevant to any
debarring decision.

Compliance with Conditions for Non-Debarment and Release from

Debarment

67.1

67.2

Notification of Conditions

Competent Authority shall, as soon as practicable after the Committee
or the Evaluation Panel imposes a conditional non-debarment or
debarment with conditional release, contact each sanctioned party to
advise them as to:

(a) the requirements for meeting the conditions; and

(b) including, where applicable, the adoption and implementation
of an integrity compliance program acceptable to the
Competent Authority.

Monitoring of Compliance

Competent Authority shall have the right to monitor compliance by
each debarred party with the conditions for release or non-debarment,
and may impose on the party such requirements as may be reasonably
necessary, among others, periodic reporting by the debarred party,
the appointment of an independent monitor, external auditing and
inspection of the books and records of the debarred party.

Application

68.1

The respondent may submit to the Competent Authority an application
setting forth arguments for and evidence of its compliance with the
requirements set by the Competent Authority:

(a) no earlier than thirty days prior to any deadline for compliance
with conditions for non-debarment under Rule 63; or
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68.2

(b) the last day of the minimum period of debarment under a
debarment for conditional release under Rule 61, but no later
than any such deadline for compliance with conditions for
non-debarment under Rule 63.

Such application shall include, among other things:

(a) a detailed report on its implementation of any integrity
compliance program agreed with the Competent Authority;

(b) details relating to remedial actions taken in response to the
misconduct for which the party was sanctioned;

() any other misconduct detected during the period of debarment
or conditional non-debarment; and

(d) any criminal, civil or regulatory conviction or decision based
on conduct of the type of a cause for debarment.

69 Determination by the Competent Authority

69.1

69.2

69.3

69.4

Competent Authority shall, within fourteen days after receipt of the
application, begin its review thereof to determine whether or not the
respondent has complied with the conditions for non-debarment or
release from debarment based on:

(a) the arguments and evidence set forth in the application; and
(b) any other factors it may deem relevant.

Competent Authority may, before making such determination, verify
the arguments and evidence contained in the application.

The respondent shall cooperate fully with any such verification,
including by permitting the Competent Authority access to relevant
books and records.

Competent Authority shall conclude its verification and make its
determination as soon as practicable, and thereafter promptly notify
the debarred party of such determination and a statement of reasons
therefor.
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70

69.5

69.6

69.7

In the case of a determination by the Competent Authority of non-
compliance with conditions for non-debarment, a debarment with
conditional release (the conditions for release being those originally
stipulated for non-debarment) would automatically become effective
for a period of time established by the Committee or the Evaluation
Panel, as the case may be, with such debarment also resulting in cross-
debarment as outlined in Rule 62.

In case of a determination of non-compliance with conditions for
release, the Competent Authority shall specify a continuation of the
period of debarment, for a period not to exceed one year, after which
the respondent may again apply for release in accordance with Rule
68.

A debarred party shall be issued a determination of non-compliance,
with a statement of reasons therefor.

Appeals of Compliance Determinations

70.1

70.2

70.3

A debarred party may, within ten days after a determination of non-
compliance by the Competent Authority, request in writing that the
Committee review such determination.

Such request for review by the respondent:

(a) shall set forth the reasons why the debarred party believes
that in making its determination the Competent Authority
committed an abuse of discretion;

(b) shall be appended with the application and the Competent
Authority’s determination of non-compliance; and

() may be accompanied by additional evidence and arguments
in response to the stated grounds for the determination of
non-compliance.

The Committee shall, within fourteen days after receipt of such

request, decide whether the Competent Authority committed an abuse
of discretion:
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70.4

70.5

70.6

(a) upon consideration of the arguments and evidence presented
in the request; and
(b) after consultation with the Competent Authority.

If the Committee determines that the Competent Authority committed
an abuse of discretion in the determination of non-compliance, such
determination shall be rescinded and the conditions shall be deemed
complied with.

If the Committee determines that the Competent Authority did not
commit an abuse of discretion, the determination of non-compliance
shall remain in effect as provided in Rule 69.

For purpose of this Rule 70, the Competent Authority commits an
‘abuse of discretion’ in a determination of non-compliance if the
determination:

(a) lacks an observable basis or is otherwise arbitrary;

(b) is based on disregard of a material fact or a material mistake
of fact; or

() was taken in material violation of the rules set out in Rules
67 through 69.

71 Default by the Respondent

71.1

Debarred party shall be deemed not to have complied with the relevant
conditions for non-debarment or for release if the debarred party fails

to:

(a) submit on time an application with respect to conditions for
non-debarment; or

(b) fully cooperate with any verification of compliance under

Rule 69.
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72

73

71.2

Such determination of non-compliance by the Competent Authority on
ground of default shall not be subject to review.

Imposition of Sanctions on Affiliates

72.1

72.2

72.3

72.4

When a debarment is imposed on a respondent, appropriate debarment
may also be imposed on any of the respondent’s affiliate.

If the Evaluation Panel places an affiliate on an interim suspension
and/or recommends the imposition of a debarment on the affiliate,
the Evaluation Panel shall provide such affiliate with a copy of the
relevant Notice in accordance with Rule 84.

Such an affiliate shall have procedural rights hereunder equivalent
to those of the respondent, except that any preliminary explanation,
response or other formal submission shall be consolidated with that of
the respondent.

The Committee or the Evaluation Panel may, notwithstanding Sub-rule
72.3, determine, as a matter of discretion, to permit an independent
submission.

Successors and Assigns

73.1

73.2

Any debarment imposed shall apply to the debarred party’s successors
and assigns, as determined by the Committee Secretariat.

A party affected by such determinations may appeal the same
in accordance with Rule 70, with the necessary modifications;
provided, however, that no such appeal shall stay or otherwise affect
determinations of eligibility taken by the Central Agency in accordance
with its operational procurement policies prior to the Committee’s
decision.

47



Je.

&

q‘qﬂﬁ'n&ng{r:ﬁ?ﬁ'ua'm'qqugq TR G|

PASY}

e

Je.g

ssaleyeifiasaags Sygdygesen i Ty sy
w;q ULk 5@:15 A A3 ulﬂ] ARAAGRANAYT [ qmq S
thN @ qmq asu] =L uuz:q a«m’ngq‘quﬁmq‘@ asﬁ nqm uul:q'
%’“‘ SRR "ﬁﬁ*qaq 5 Mﬁ qp=ega "15“1“' 36@ ﬁ g “‘ﬁ'
@ a:m] A= qz:qkw RGRA| asq W WK &mngq‘nq'ﬁﬁmq'
SRRl

T ﬁﬁ é.ftqm @:?}N @3 FY ?ﬁﬁnq @RRA] 3: ﬁ’i’ﬂ“"" RG] atq'
St w:q £ gq alq 4 gﬁ mq g gﬁa 34}:&\1 rdq uxt:q QA&
qnﬁ S8 @N A,;{z:w Q vuﬁ R @ A ﬁz: qm]kw o qmq as'q R WK
£ B &q N gﬁ mq g sz :,g n] E=Iog ﬁq Q a\lqal N uxﬁ B Q§R‘R¥'
sq %’qm a\;z:qm agar wﬁaq HRAN ‘§ qsq LER ng Lo0Y qqqar
AUNFREC 6’4" x q @ qmq W= e Rl a@ uagﬁ mq@asmﬁ nw:q ’ﬂ'
ﬁ (eI IWN AR ﬁ:mq § A qﬁ:w q':lﬁ asnu

égn]k\l @qu ZWL:N ldﬂ" uqf;q :mm &R R l,ﬂ:lk\l"g ﬁ?ﬁ:ﬁn}' WK
§ M aqnﬁ Sy gﬁ E¥ § Q uxﬁ R @ aaA| ﬁz: q:n]kw AR asn]'
& vuz:q £ B a«q N gﬁ mq é na& u]N urz:q S mq WK
anﬁ q qﬁ Qs ‘§ q E<og ﬁq a wq& X vﬁ A qgt:q & 1115::1« ﬁ
a@ 3:1364 e RHT q« WRE AN wx&:qzﬁq ’ﬂ A aﬁm\r

ARy A E|



74

Effect on Existing Contracts

74.1

74.2

74.3

A suspension or debarment of a respondent under these Rules may not
affect an existing contracts, sub-contract, license, or non-procurement
transactions at the time the respondent was suspended or debarred
unless they are terminated for default or for convenience under
separate provisions of these Rules.

If the Committee believes that termination of contracts, sub-contract,
license, or non-procurement transactions with a respondent that are in
existence at the time the respondent is suspended or debarred is in the
best interests of the public agency, the Committee may recommend
actions necessary to terminate those contracts or non-procurement
transactions only after consultation with the concerned public agency.

The Committee shall not recommend renewal or otherwise extension
of the duration of contracts, sub-contract, license, or non-procurement
transactions in existence at the time of suspension or debarment with
suspended or debarred respondents unless the Committee determines
that such renewal or extension is in the best interest of the public
agency.
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75

76

CHAPTER XIII
DISCLOSURE OF DETERMINATIONS

Debarment Register

75.1

75.2

Establishment

The Committee shall establish, maintain, and operate a Debarment
Register, whether manually or the web-based form, as a central
database within the Ministry of Finance.

Contents
At a minimum, the Debarment Register shall indicate:

(a) the name and address of every respondent or an affiliate;
(b) the reason for sanction of every respondent or an affiliate; and
(©) the date, period and scope of each sanction.

75.3 Periodic Update

The Committee Chair shall cause the Committee Secretary to enter
the information about the excluded person (respondent, or affiliate),
including an interim suspension into the Debarment Register within
five days after its decision.

Public Access to the Debarment Register

76.1

76.2

76.3

In the event of a manual form, the Debarment Register or copy thereof
shall at all times be made available for public inspection and copying
during regular office hours.

The Committee shall establish procedures to provide for the effective
use of the information contained in the Debarment Register to ensure
that a public agency does not do business with a sanctioned party.

The full text of the Committee’s decisions, as well as the determinations

of the Evaluation Panel in uncontested proceedings, shall be publicly
disclosed.
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77

78

79

Sharing of Materials with Third Parties

77.1 If the Committee Secretariat determines that doing so would be in the
best interests of the Government, the Committee Secretariat may at
any time make materials submitted by the Commission, the Central
Agency or the respondent to the Committee and/or the Evaluation
Panel available to other investigative or prosecuting authorities,
whether national or international.

77.2 Such investigative or prosecuting authorities who are the recipient of
such materials must agree to keep the materials confidential on terms
and conditions acceptable to the Committee Secretariat.

Withholding of Sensitive Materials

In determining whether to approve the sharing of information under this
Chapter XIII, the Committee Secretariat shall consider, among other factors,
the standard for withholding sensitive materials set forth in Rule 43.

Sharing of Investigative Materials

For avoidance of doubt, nothing in Chapter XIII shall prohibit or otherwise
restrict the ability of the Committee Secretariat to share information obtained
by the Commission or the Central Agency in the course of an investigation
with parties identified in Rule 76 if such information sharing is permitted by its
policies and rules.

50



10-

12

AT ye x|

e
SR
w07 TGIURFIARSARTY gy guaprsangs

403

404

40-&

104

& WRE qq«‘gn«@‘aﬁfx«ﬁq‘ aﬁw'aﬁq'qnﬁ'?éqn'qgww n]m'gﬁ'
Ty wdefaxy magraETRediassans S5 dal 3
R rfw5:&\1'Eﬂ'mm'éx'qgﬁ'mﬁ'%g' uﬁ«gﬁ'ﬂﬁ'&fﬁq:@ﬁ
AT

ezl dyeny suRanEs EFqesRRa R wsy
s H R aRs R F S wxy Aqf gRadasy
anvagaralyans§ 45 55"3‘“‘5“"%’"1‘“"’é"‘ﬁ*““’qﬂ"ﬁ'@"“'q‘“i
F3

a;j%ﬁn]@ %q‘gm’m mm’&‘nga’ qax'qu]'ﬂ\}'qﬁ:’qéq?équ'&q'
%R' ﬂ%ﬂ'&%ﬁ'ﬁﬂ"ﬂ&'ﬂ"}’:ﬁa' %ﬁ'gﬂ‘“' ul;.ﬁ. Nm'é'é'q'ﬁ‘:'gﬂ'
a‘uﬁm‘ q:'aimm'é’n]m«a@'aﬁn]‘q:ﬁ'%@nﬁ‘ﬂqw'ngﬁ'&’ﬁ'ng
= ggups DR E 3R apy AR F AR ARG @
q'ang'%'i:ngq' %‘5}:&\170 a"ﬁ’q"gnax'ﬂ]{mnﬁ?éw
RagaaRmARa gy aRT Sy

RITINNE  WFRDNFYNRAFANY A3V RAFRAA T

NABING XYY WK ﬁﬁ:&'ﬁﬂ'ﬂg:ﬁﬁ]’

qﬁﬂ'qaqﬁ'@'Qqngq«'zm’ﬁ:’ na::an‘

77

WMEATRADFE WK VABAIRAFINGY  FHIRARGIK

A3 ARANFBF o NAFRANAYT ENgRAS HuEqaaiy

B AR s SsinaRAngs gaB wsg A

Yans FrgfEnaTsy wxy Aqf agqaEmNadus]

(M RA=EIANTA AR RN NG HIRIZARFIA] [gR
AABRgY AR T EN RGN AR]

I T G ot E S S BV e
qq‘@&qq«%n}g@gﬁ@' qsq'ﬁq:'qf;w:&ﬁ'nx' & F I
ﬁg'ﬂ&'ﬁé’%ﬁn}'&ﬂ§qm’{nﬂ



80

81

CHAPTER X1V
SETTELEMENTS

Stays of Proceedings

80.1

80.2

80.3

80.4

80.5

In the best interest of the Government, Central Agency may, at any
time, settle a debarment or interim suspension, if a respondent and
the Central Agency agree to a voluntary exclusion, such voluntary
exclusion shall be entered into database.

At any time debarments proceedings, the Commission or the Central
Agency and one or more respondents, acting jointly, may request
the Evaluation Panel for a stay of proceedings for the purpose of
conducting settlement negotiations.

An initial stay of proceedings may be granted for no longer than
fourteen days, but may be renewed upon request by the Commission
or the Central Agency and the respondent, acting jointly, for another
ten days, together with written confirmation by both parties that they
continue to be actively engaged in settlement negotiations.

Such requests for a stay of proceedings shall normally be granted.

All time periods specified in these Rules shall be postponed or
suspended during the pendency of a stay of proceedings.

Submission and Review of Settlements

81.1

At any time prior to or during debarments proceedings prior to the
issuance of a decision by the Committee under Rule 57, whether or
not a stay has previously been granted, the Commission or the Central
Agency and one or more respondents party may submit:

(a) a signed copy of any settlement agreement to the Evaluation
Panel for review; and

(b) a certification by both parties that the respondent entered into
said agreement freely and fully informed of the terms thereof,
and without any form of duress.
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81.2

81.3

81.4

81.5

Such submission shall automatically stay debarments proceeding then
pending with respect to any case or cases so specified in the settlement
agreement, including any proceedings before the Committee.

The Evaluation Panel shall review the settlement agreement to ensure
that the terms of the agreement do not manifestly violate Rules 67
through 70.

Upon confirmation by the Evaluation Panel that the terms of the
settlement agreement do not manifestly violate Rules 67 through 70,
the Evaluation Panel shall impose the debarment therein stipulated
and promptly inform the Commission, or the Central Agency and the
respondent thereof, whereupon the agreement shall become effective
immediately or, if different, as of the date specified in said agreement.

If the Evaluation Panel finds that the terms of the settlement agreement
manifestly violate Rules 67 through 70, or that, notwithstanding the
certification provided under Rules 80.1, the respondent did not enter
into the settlement agreement freely and fully informed of its terms,
the Evaluation Panel shall promptly inform the Commission or the
Central Agency and the respondent thereof, whereupon the agreement
shall be terminated without prejudice to either party.

82 Effect of Settlement Agreements

82.1

If the settlement agreement provides for the definitive disposition of
the case, wholly or partially, subject to sanctions proceedings, the case
or such part thereof as the agreement may specify shall be closed as of
the effective date of the agreement or, if different, the date specified
in the agreement, on such terms, including the imposition of such
debarments on the respondent, as may be stipulated in the agreement.
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83

82.2

82.3

82.4

82.5

82.6

82.7

If the settlement agreement provides for the deferral of proceedings for
a period of time pending compliance by the respondent with specified
conditions, proceedings shall be deemed stayed for the period specified
in the agreement, so long as the respondent remains in compliance.

Unless the agreement otherwise expressly provides, upon expiration
of the deferral period and compliance by the respondent with all
conditions specified therefore in the agreement, the case shall be
closed.

All statute of limitations and other time periods specified in these
Proceedings shall be postponed or suspended during the pendency of
such deferral.

Unless the settlement agreement otherwise expressly provides,
compliance by the respondent with the terms and conditions thereof
shall be deemed conditions for release from debarment or conditions
for non-debarment, as the case may be.

If a settlement agreement is to become effective prior to the
commencement of sanctions proceedings, the terms of the agreement
shall have the same effect as if debarments proceedings had been
commenced and concluded with the outcome, including the imposition
of such sanction on the parties thereto, as may be specified in the
agreement.

Any other term of the settlement agreement shall be given such effect
as may be specified in the agreement.

Compliance with Settlement Agreements

83.1

Unless the settlement agreement expressly provides otherwise, all
determinations as to the compliance by the respondent with the terms
and conditions of the settlement agreement, and any controversy
between the parties as to the interpretation or performance thereof,
shall be taken by the Commission or the Central Agency, subject
to a right of appeal in accordance with Rule 70, with the necessary
modifications.
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83.2

In case of settlement agreements providing for a deferral of proceedings
under Sub-rules 81.2 through 81.4, if the Commission or the Central
Agency determines that the respondent has violated the settlement
agreement, the case shall be re-opened and resume at the point at
which it had been deferred.
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CHAPTER XV
MISCELLANEOUS PROVISIONS

84 Issuance and Delivery of Notices and other Documents
84.1 A Notice, reply or any other document required or authorized to be
issued shall be deemed issued to the respondent on the date it is:

(a) delivered a copy thereof personally or by leaving it with some
adult person at the last known place of residence or business
of the person on whom it is to be served;

(b) deposited in the mail or with a courier service by the
Evaluation Panel or Committee Secretary; or

(©) by sending it by registered post addressed to the person on
whom the notice is to be served at his or her last known
address.

84.2 The Committee may issue detailed rules regulating the delivery,
including constructive delivery, of notices, replies and other materials
to the respondent.

85 Submission of Explanations and Responses
Explanations, responses and other materials shall be deemed submitted to the
Committee or the Evaluation Panel on the date they are actually received by the
Committee Secretary or the Evaluation Panel, as the case may be.

86 Means of Delivery or Submission
86.1 Documents may be delivered or submitted by mail or courier, or in

person.

86.2 The Evaluation Panel or the Committee Secretary may, in their
discretion, accept submission of materials by electronic means.
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87

88

Determination of Date of Delivery or Submission.

87.1

87.2

The Evaluation Panel or the Committee Secretary, as the case may be,
shall decide if there is any doubt as to the date as of which a document
should be deemed as delivered or submitted.

The Evaluation Panel or the Committee Secretary’s decision shall be
final and unappealable.

Confidentiality

88.1

88.2

88.3

88.4

Neither the respondent (including any affiliate thereof) nor the
Commission, the Central Agency, the Committee, the public agency
or Secretariat shall disclose to, or discuss with, any third party any
part of the record, or information relating thereto, except as provided
in this Rule.

The Respondent may disclose any part of the record in its possession
in accordance with this Rule:

(a) to legal counsel engaged for the purpose of representing
or advising the respondent in the proceedings to which
the record relates, and discuss the case with such counsel,
provided that such counsel agrees that it shall not disclose
to, or discuss with, any third party any part of the record, or
information relating thereto;

(b) as required by an order of any court of competent jurisdiction,
including pursuant to any procedure for the discovery of
documents in proceedings before such court, or pursuant to
any law or regulation having the force of law to which the
respondent is subject.

Except as provided in Sub-rule 88.2 (a) above, the respondent shall
provide the Commission or the Central Agency and the Committee
or the Evaluation Panel, as the case may be, with fourteen days prior
notice of any such disclosure.

The Committee Secretariat may disclose materials and other
information in accordance with Chapter XIII or as otherwise permitted
by its policies and rules.
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89

90

88.5

Violation of Rule 88 (whether by a respondent and/or its affiliates, or
by legal counsel thereto) shall be:

(a) an aggravating factor in determining an appropriate sanction
if the violation is brought to the attention of the Committee or
the Evaluation Panel during sanctions proceedings; and

(b) a separate basis for sanction, if the violation comes to light
after the conclusion of sanctions proceedings.

Amendments

89.1

The Commission may amend, supplement, or otherwise revise these
Rules at any time, with or without notice.

89.2 Any such revision shall be effective as of the date of adoption thereof
by the Commission and shall apply to the proceedings for which a
notice is issued after such date.

Definitions

As used in these Rules, the following terms have the following meanings:

90.1
90.2
90.3

90.4

90.5

90.6

“Act” means the Anti-Corruption Act, as amended from time to time;
“Advantage” has the same meaning as in the Act;

“Affiliate” means any legal or natural person that controls, is
controlled by, or is under common control with, the respondent, as
determined by the Commission or the Central Agency;

“Causes for debarment or sanctionable practices” mean any act
which constitute causes for debarment under Chapter II of these Rules.
“Central Agency” means the Construction Development Board as
established, in relation to works and services, Public Procurement
Policy Division of Ministry of Finance in relation to goods and supply
and Ministry of Economic Affairs in relation to license and “Central
Agency Head” means the head thereof;

“Civil judgment” means the disposition of a civil action by any
court of competent jurisdiction or tribunal whether entered by verdict,
decision, settlement, or otherwise creating a civil liability for the
wrongful acts;
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90.7

90.8

90.9

90.10

90.11

90.12

90.13

“Coercive practice” means impairing or harming, or threatening to
impair or harm, directly or indirectly, any party or the property of the
party to influence improperly the actions of a party;

“Collusive practice” means an arrangement between two or more
parties designed to achieve an improper purpose, including to influence
improperly the actions of another party;

“Commission” means the Anti-Corruption Commission and the
“Commission Chair” means the Chairperson thereof;

“Committee” means the Debarment Committee established under
Chapter VII of these Rules and the “Committee Chair” means
the Chairperson thereof, and the “Committee Members” means
four Members other than those designated as the Evaluation Panel
members;

“Competent Authority” for the purposes of Chapter XII means the
Construction Development Board as established, in relation to works
and services, Central Agency in relation to goods or Public Agencies
responsible for implementing laws, Rules, or Regulations violation of
which constitutes a causes for debarment under these Rules;

“Control” means and includes (a) interlocking management or
ownership; (b) identity of interests among family members; (c)
shared facilities and equipment; (d) common use of employees; or (d)
a business entity organized following the suspension or sanction of
the respondent having the same or similar management, ownership,
or principal employees as the suspended or sanctioned respondent
created after the suspension or sanction in a manner designed to evade
the application of these Rules or to defeat the purpose of these Rules;

“Conviction” means a judgment of conviction of a criminal offense
by any court of competent jurisdiction, whether entered upon a verdict
or a plea, including a plea of nolo contendere;
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90.14
90.15

90.16

90.17

90.18

90.19

90.20

“Corrupt practice” means any relevant offense as defined in the Act;

“Days” means working days of the Government, unless otherwise
specified,;

“Debarment” means a determination by the Committee, the Evaluation
Panel, and/or the the Competent Authority that a Respondent is not
responsible and is not eligible to be awarded contracts or otherwise
participate in non-procurement transactions. Debarment may also
include or consist of a determination that the respondent is not eligible
to be a nominated sub-contractor, consultant, manufacturer or supplier,
or service provider of an otherwise eligible firm being awarded a
contract, and receive the proceeds of any public fund or otherwise to
participate further in the preparation or implementation of any public
activity;

“Evaluation Panel” means the Evaluation and Suspension Panel
appointed by the Committee Chair under Chapter VII, and “Panel
Chair” and “Panel Members” mean the Chairperson thereof and the
Members so appointed by the Committee Chair;

“Fraudulent practice” means any act or omission, including a
misrepresentation, that knowingly or recklessly misleads, or attempts
to mislead, a party to obtain a financial or other benefit or to avoid an
obligation;

“Interim suspension” means the debarment of the respondent for a
temporary period of time during investigation and/or pending the final
disposal of debarment proceeding or appeals therefrom, if any;

“Non-procurement transactions” mean any programs and activities
involving public financial and nonfinancial assistance, but not
including procurement programs and activities subject to the Rules;
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90.21

90.22

90.23

90.24

90.25
90.26

90.27

“Notice of interim suspension” means the document containing
the Commission or the Central Agency’s accusations of a cause for
debarment issued by the Evaluation Panel to a named firm or individual
in accordance with Rules 9 through 11;

“Notice of sanctions proceedings” means the document containing
the Commission or the Central Agency’s accusations of one or more
sanctionable practices issued by the Evaluation Panel to a named
firm or individual together with the sanction recommended by the
Evaluation Panel in accordance with Rules 18 and 19;

“Notice” means notice of sanctions proceedings or notice of interim
suspension, as the case may be;

“Obstructive practice” means (i) deliberately destroying, falsifying,
altering or concealing of evidence material to the investigation
or making false statements to investigators in order to materially
impede the Commission or the Central Agency investigation into
allegations of a corrupt, fraudulent, coercive or collusive practice;
and/or threatening, harassing or intimidating any party to prevent it
from disclosing its knowledge of matters relevant to the investigation
or from pursuing the investigation; or (ii) acts intended to materially
impede the exercise of the inspection and audit rights of the public
agency as envisaged by the rules, guidelines, and standards;

“Person” has same meaning as in the Act;

“Preponderance of the evidence” means a proof by information that,
compared with that opposing it, leads to the conclusion that the fact at
issue is more probably true;

“Public Agency” means the procuring agency using public resources,
which enters into a contract with supplier, service provider or contractor
for procurement of goods, services, or execution of works or agencies
that deals with non-procurement transactions for the Government; and
the “Public agency head” means the head thereof;
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90.28

90.29

90.30

90.31

“Respondent” means an entity or individual alleged to have engaged
in a cause for debarment and who has been designated as such in a
notice;

“Applicable rules” means the Procurement Rules and Regulations
2009, and includes Standard Bidding Documents, Guidelines,
Standards Request for Proposals for procurement and applicable
rules of corporations concerning procurement of all kinds of work,
consulting services and goods; as may be amended, supplemented,
or otherwise revised from time to time, or any latter edition or
similar instrument which may replace said Rules, Standard Bidding
Documents, Guidelines, and Standards under which a case may be
brought in accordance with these Rules; and

“Sufficient evidence” means evidence sufficient to support a
reasonable belief, taking into consideration all relevant factors and
circumstances, that it is more likely than not that the respondent has
engaged in a cause for debarment.

“Government” means Royal Government of Bhutan and its
instrumentalities.
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