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Preamble

WHEREAS it is important to enhance efficiency, accountability, and
transparency in the public authorities founded on good governance, where
the public service is defined by the national character of courage, grit, and

fortitude and where accountability is embraced as a measure of public service;

WHEREAS in deference to the noble vision of an accountable society based on
Rule of Law, a society where the law is considered “sacrosanct and respected

by all people irrespective of their social status and position;”

WHEREAS it is the constitutional goal to ensure a safe, just, equitable and

harmonious society;

WHEREAS there is a need to prevent incidents of negligent deaths and grave
injuries to victims as well as loss and damage to public properties and to

address the continuing predicament faced by victims of civil wrongs;

WHEREAS cognizant that there are only few tort provisions spread across
few existing legislations, but no comprehensive law governing civil liability

to ensure prompt and just relief to injured parties for harms caused by others;

WHEREAS it is deemed expedient to consolidate, harmonize, and codify the
tort provisions spread across few existing legislations and for other related

purposes;

The Parliament of the Kingdom of Bhutan hereby enacts as follows:

Civil Liability Act of Bhutan 2023 1
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CHAPTER 1
PRELIMINARY

Title
1. This Act is the Civil Liability Act of Bhutan 2023.

Commencement

2. This Act comes into force on the 6™ Day of the 6 Month of the Water
Female Rabbit Year corresponding to the 24™ Day of the 7" Month of
2023.

Extent
3. This Act extends to the whole of the Kingdom of Bhutan.

Application
4.  This Act shall apply to claims for compensation, arising out of harm
caused to a person or property by another person breaching a duty

imposed by this Act or by any other laws.

5. Where there is no civil remedy provided under a particular law for a
wrong, the Court may, if it determines that the remedy is appropriate,

accord to the injured person a right of action under this Act.

6.  If the civil remedy provided against a wrongdoer under this Act is also
provided by other legislation for the same cause of action, the injured
person, including the victims of crime, shall have an option to claim

for the civil remedy under either of the legislations. However, if the
Civil Liability Act of Bhutan 2023 2
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remedy provided is different, the victim shall have the right to claim that

remedy.

Chapter 9 of this Act extends to an award of damages that relates to an
injury or harm received, or to a death resulting from an injury received,
after the commencement of this Act, but does not apply to or in respect
of an award of damages in proceedings commenced in a Court before

the commencement of this Act.

A provision of this Act that gives protection from civil liability does not

limit the protection from liability given by another law.

Supersession

9.

The provisions of this Act shall supersede any custom or usage of trade
relating to civil liability in the Kingdom of Bhutan to the extent that

such custom or usage is inconsistent with the provisions of this Act.

Transitional and saving

10.

All proceedings and other actions, directly or indirectly, related thereto
commenced or pending under any custom or usage of trade relating
to civil liability in Bhutan and which have not been disposed of or
completed before the commencement of this Act, shall be continued
and concluded in all respects as if that custom or usage of trade had not

been repealed.
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CHAPTER 2
PRINCIPLES OF LIABILITY IN NEGLIGENCE

PART I
DUTY OF CARE AND BREACH OF DUTY

Principles of general standard of care

11.

12.

13.

A general standard of care constitutes the level of care, caution, and
judgment that a reasonable person would exercise in a particular

circumstance.

A person does not breach a duty to take precautions against a risk of

harm unless:

(1) the risk was foreseeable, that is, it is a risk of which the person
knew or ought reasonably to have known;

(2) the risk was not insignificant or far-fetched; and

(3) in the circumstances, a reasonable person in the position of the

person would have taken the precautions.

In determining whether a reasonable person would have taken
precautions against a risk of harm, the Court is to consider, amongst
other relevant things, the following:

(1) the probability that the harm would occur if care were not taken;

(2) the likely seriousness of the harm;
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(3) the burden of taking precautions to avoid the risk of harm; and

(4) the social utility of the activity that creates the risk of harm.

14. In a proceeding relating to liability for negligence:

(1)  the burden of taking precautions to avoid a risk of harm includes
the burden of taking precautions to avoid similar risks of harm for
which the person may be responsible;

(2) the fact that a risk of harm could have been avoided by doing
something in a different way does not of itself give rise to or affect
liability for the way in which the thing was done; and

(3) the subsequent taking of action that would, had the action been
taken earlier, have avoided a risk of harm does not of itself give
rise to or affect liability in respect of the risk and does not of itself

constitute an admission of liability in connection with the risk.

Duty to warn of risk

15. A person who owes a duty of care to another person to give a warning or
other information in respect of a risk or other matter, satisfies that duty
of care if the defendant takes reasonable care in giving that warning or

other information.
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PART 11
CAUSATION

General principles
16. A decision that a breach of duty caused particular harm comprises the
following elements:
(1) that the breach of duty or negligence was a necessary condition of
the occurrence of the harm; and
(2) that for the determination of liability of the person in breach, it is

appropriate to extend the breach of duty to the harm so caused.

Onus of proof
17. In determining liability for breach of a duty, the plaintiff always bears
the onus of proving, on the balance of probabilities, any fact relevant to

the issue of causation.

PART III
ASSUMPTION OF RISK

18.  Assumption of risk may bar an individual from recovering damages for
an injury sustained when the person voluntarily exposed herself to a

known danger.
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No harm done to a willing person (Volenti Non fit Injuria)

19.

20.

21.

If, in a proceeding for a claim for damages for breach of duty causing
harm, a defence of voluntary assumption of risk is raised by the defendant
and the risk is an obvious risk, the plaintiff is taken to have been aware
of the risk unless the plaintiff proves, on the balance of probabilities,

that she was not aware of the risk.

A-risk from a thing, including a living thing, is not an obvious risk if the
risk is created because of a failure on the part of a person to properly
operate, maintain, replace, prepare, or care for the thing, unless the

failure itself is an obvious risk.

Section 19 of this Act does not apply to a proceeding on a claim
for damages relating to the provision of or the failure to provide a

professional service.

No proactive duty to warn of obvious risk

22.

A person does not owe a duty to another person to warn of an obvious

risk unless:

(1) the plaintiff has requested advice or information about the risk
from the defendant;

(2) the defendant is required by law to warn the plaintiff of the risk; or
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(3) iftherisk is a risk of the death of or personal injury to the plaintiff
from the provision of a professional service to the plaintiff by the

defendant.

Plaintiff to prove unawareness of risk

23. In any proceeding where, for the purpose of establishing that a person
has breached a duty of care owed to a person who suffered harm, the
plaintiff alleges that the defendant has failed to give a warning about a
risk of harm to the plaintiff, the plaintiff bears the burden of proving, on
the balance of probabilities, that the plaintiff was not aware of the risk

or information.

PART IV
DANGEROUS RECREATIONAL ACTIVITIES
Application and definition
24. This part applies only in relation to liability in negligence for harm to
a person resulting from a dangerous recreational activity engaged in by

the plaintiff

25. The obvious risk has the same meaning as it has in Part III of this

Chapter.

No liability from dangerous recreational activities

26. A person is not liable for harm caused by his fault suffered by a victim
while the victim engaged in a dangerous recreational activity if the harm
is the result of the occurrence of something that is an obvious risk of that

activity.
Civil Liability Act of Bhutan 2023 8
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27.

Section 26 of this Act applies whether or not the person suffering harm

was aware of the risk.

PART V
DUTY OF PROFESSIONALS

Standard of care for professional

28.

29.

30.

In a case involving an allegation of negligence against a professional,
the standard to be applied by a Court in determining whether the
defendant acted with due care is to be determined by reference to what

could reasonably be expected of a professional.

A person who provides a professional service incurs no liability in
negligence arising from the service if it is established that the provider
acted in a manner that, at the time the service was provided, was widely
accepted in Bhutan by members of the same profession as competent
professional practice. However, peer professional opinion cannot be
relied on for the purposes of this Section if the Court considers that the

opinion is irrational or contrary to a written law.

Professional opinion does not have to be universally accepted to be
considered widely accepted. The fact that there are differing professional
opinions widely accepted in Bhutan by members of the same profession
does not prevent any one or more of those opinions being relied on for

the purposes of this Section.
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Proactive and reactive duty of health professional to warn of risk
31. The health professional owes a duty of care to the patient or client at all
stages to prevent injury, damage, or death while rendering professional

service.

32. A health professional does not breach a duty owed to a patient to
warn of risk, before the patient undergoes any medical treatment, that
will involve a risk of personal injury to the patient, unless the health
professional at that time fails to give or arrange to be given to the patient
the following information about the risk:

(1) information that a reasonable person in the patient’s position
would, in the circumstances, require to enable the person to make
a reasonably informed decision about whether to undergo the
treatment or follow the medical advice; and

(2) information that the health professional knows or ought reasonably
to know the patient wants to be given before making the decision
about whether to undergo the treatment or follow the medical

advice.
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PART VI
CONTRIBUTORY NEGLIGENCE

Standard of care in relation to contributory negligence

33. The principles that are applicable in determining whether a person
has been negligent also apply in determining whether the person who
suffered harm has been guilty of contributory negligence in failing to

take precautions against the risk of that harm.

Apportionment of liability in case of contributory negligence
34. A court may reduce the damages to a plaintiff to the extent of degrees of
his or her fault if the plaintiff is found to be contributorily negligent in

causing the harm or failing to take precautions against the harm

35. If, having regard to all the circumstances of the case, it is not possible
to establish different degrees of fault, the liability shall be apportioned

equally.

PART VII
INTOXICATION

Intoxication and duty of care
36. The following principles apply in relation to the effect that a person’s
intoxication has on the duty and standard of care that the person is owed:
(1) 1in determining whether a duty of care arises, it is not relevant
to consider the possibility or likelihood that a person may be

intoxicated or that a person who is intoxicated may be exposed to

Civil Liability Act of Bhutan 2023 11
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increased risk because the person’s capacity to exercise reasonable
care and skill is impaired as a result of being intoxicated;

(2) aperson is not owed a duty of care merely because the person is
intoxicated; and

(3) the fact that a person is or may be intoxicated does not of itself
increase or otherwise affect the standard of care owed to the

person.

Presumption of contributory negligence if a person who suffers harm is

intoxicated

37. If the injured person was intoxicated at the time of the accident, and
contributory negligence is alleged by the defendant, contributory

negligence will, subject to Section 38 of this Act, be presumed.

38.  The injured person may, however, rebut the presumption by establishing
that:
(1) the intoxication did not contribute to the accident;
(2) the intoxication was not self-induced; or
(3) the intoxication is wholly attributable to the use of drugs in
accordance with the prescription or instructions of a health

professional.

Damages where person is intoxicated
39. A Court shall not award damages unless satisfied that the death, injury
or damage to property is likely to have occurred even if the person had

not been intoxicated.
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40. When there is a presumption of contributory negligence, the Court must
assess damages on the basis that the damages to which the person would
be entitled in the absence of contributory negligence are to be reduced
on account of contributory negligence by a percentage to be determined

by the Court to be appropriate in the circumstances of the case.

41. If, the injured person was the driver of a motor vehicle involved in the
accident and the evidence establishes that the concentration of alcohol
in the injured person’s blood exceed the permissible limit for driving a
motor vehicle as prescribed in the relevant laws, the minimum reduction

for contributory negligence shall be increased to 50 percent.

PART VIII
SELF-DEFENSE

Exclusion of liability for self-defense
42. A defendant may be excluded from liability arising from any conduct of
the person carried out in self-defense only if:
(1) the conduct to which the defendant was responding was unlawful;
or
(2) the defendant believed the self-defense was necessary:
(a) to defend herself or another person;
(b) to prevent the unlawful deprivation of her liberty or the
liberty of another person;
(c) to protect property from unlawful taking, destruction,

damage or interference;
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(d) to prevent criminal trespass to any land or premises or to
remove a person committing any such criminal trespass;
and

(e) the conduct is a reasonable response in the circumstances as

she perceives them.

43. Section 42 of this Act shall not apply if the person uses force that
involves the intentional or reckless infliction of death only:
(1) to protect property; or
(2) to prevent criminal trespass or to remove a person committing

criminal trespass.

44. The Court may, award damages despite the exclusionary principle if
satisfied that:
(1) the circumstances of the particular case are exceptional; or
(2) in the circumstances of the particular case, a failure to award

damages would be harsh and unjust.

PART IX
CRIMINAL CONDUCT

Exclusion of liability for criminal conduct
45. A defendant may be exempted from liability to pay damages if the
Court:
(1) 1s satisfied beyond reasonable doubt that the accident occurred
while the injured person was engaged in a conduct constituting a

criminal offence; and
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46.

47.

48.

(2) 1issatisfied on the balance of probabilities that the injured person’s

conduct contributed materially to the risk of injury.

For the purposes of Section 45(1) of this Act, a relevant conviction or
acquittal is to be accepted as conclusive evidence of guilt or innocence

of the offence to which it relates.

The Court may, award damages despite the exclusionary principle if
satisfied that:

(1) the circumstances of the particular case are exceptional; and

(2) in the circumstances of the particular case, a failure to award

damages would be harsh and unjust.

If the Court decides to award damages under Section 45 of this Act, the
damages entitled to the injured person are to be reduced on account of
injured person’s conduct, by a percentage to be decided by the Court to

be appropriate in the circumstances of the case.

PART X
APOLOGY

Objective

49.

The objective of this Part is to encourage a person to make an apology
about an incident without the apology being construed or used as an

admission of liability in relation to the incident.
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50. An apology made by or on behalf of a person in connection with any
matter alleged to have been caused by the person:
(1) does not constitute an express or implied admission of fault or
liability by the person in connection with that matter; and
(2) isnotrelevant to the determination of fault or liability in connection

with that matter.

51. Evidence of an apology made by or on behalf of a person in connection
with any incident alleged is not admissible in any civil proceedings as
evidence of the fault or liability of the person in connection with that

incident.

CHAPTER 3
PROPORTIONATE LIABILITY

Apportionable claim
52. This Chapter applies to a proceeding in relation to an apportionable claim

whether or not all concurrent wrongdoers are parties to the proceeding.

53. Proportionate liability is not applicable if an Act states that a claim is

joint and several.
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Concurrent wrongdoer

54.

A concurrent wrongdoer is a person who is 1 of 2 or more persons
whose acts or omissions caused, independently of each other, the loss
or damage that is the subject of the claim, irrespective of whether the

person is insolvent, is being wound up, has ceased to exist, or has died.

No benefit of apportionment for certain wrongdoers

55.

This Chapter does not limit the liability of a concurrent wrongdoer
in a proceeding involving an apportionable claim if the concurrent
wrongdoer intended to cause, or fraudulently caused the economic loss

or damage to property which is the subject of the claim.

Proportionate liability for apportionable claims

56.

57.

In any proceeding involving an apportionable claim, the liability of a
defendant who is a concurrent wrongdoer is limited to an amount that
the Court considers just and equitable having regard to the extent of the

defendant’s responsibility for the loss or damage

In apportioning responsibility between defendants in a proceeding the
Court may consider the comparative responsibility of any concurrent

wrongdoer.
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Onus of defendant to identify concurrent wrongdoers
58.  Aperson making a claim must make the claim against all the persons the
claimant has reasonable grounds to believe may be liable for the loss or

damage

59. A concurrent wrongdoer must give the claimant any information that is
likely to help the claimant to identify and locate any other person who
the concurrent wrongdoer has reasonable grounds to believe is also a

concurrent wrongdoer in relation to the claim.

60. If the defendant fails to give the claimant information about other
concurrent wrongdoers because of which the claimant unnecessarily
incurs cost in the proceedings, the Court may order the defendant to pay

all or a part of the claimant’s costs.

Chapter not to affect other liabilities
61. Nothing in this Chapter:
(1) preventsaperson from being held vicariously liable for a proportion
of any apportionable claim for which another person is liable;
(2) prevents a person from being held jointly and severally liable for
the damages awarded against another person as an agent of the

person; or
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(3) prevents a partner from being held jointly and severally liable with
another partner for that proportion of an apportionable claim for

which the other partner is liable.

CHAPTER 4
LIABILITY OF PUBLIC AUTHORITIES

Guiding principles
62. In determining whether a public authority has a duty or has breached a
duty, the following principles shall apply:

(1) the functions required to be exercised by the authority are limited
by the financial and other resources that are reasonably available
to the authority for exercising the functions;

(2) the general allocation of financial or other resources by the
authority is not open to challenge;

(3) the functions required to be exercised by the authority are to be
decided by reference to the broad range of its activities, and not
only by reference to the matter to which the proceeding relates;
and

(4) the authority may rely on evidence of its compliance with its
general procedures and any applicable standards for the exercise
of its functions as evidence of the proper exercise of its functions

in the matter to which the proceeding relates.
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Wrongful exercise of or failure to exercise function

63.

64.

This Chapter applies to proceedings for damages for an alleged breach
of statutory duty by a public authority in connection with the exercise

of, or a failure to exercise a function of the authority.

For the purpose of any such proceedings, an act or omission of the
authority does not constitute a breach of statutory duty unless the act
or omission was in the circumstances so unreasonable that no authority
having the functions of the authority in question could properly consider

the act or omission to be a reasonable exercise of its functions.

Maintenance of public places

65.

A public authority who is under a duty to construct or maintain public
places in a reasonably safe condition for the use of the public, and who
entrusts its construction, maintenance, and repair to a contractor, is
subject to the liability for physical harm to persons using the public

places caused by the negligent failure of the contractor.

Protection of road authorities for failure to perform duty (Nonfeasance)

66.

A public authority is not liable in a proceeding for harm arising from a
failure of the authority to maintain, repair, or renew a road, or to consider

maintaining, repairing, or renewing a road, unless:

Civil Liability Act of Bhutan 2023 20
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(1) at the time of the claimed failure the authority knew, or ought
reasonably to have had known, of the particular risk the
materialisation of which resulted in the harm; and

(2)  harm or injury is caused to persons using the road while it is open

for travel during the construction, maintenance or repair.

Payment of damages

67. The head of the public authority or her designee may consider, ascertain,
adjust, determine, compromise, and settle any claim for damages against
the public authority for injury or loss of property or death caused by the
negligent or wrongful act or omission of any employee of the authority

while acting within the scope of her employment.

Exclusiveness of remedy

68. The remedy provided against the public authority by this Chapter for
injury or loss of property or death caused by the negligent or wrongful
act or omission of any employee is exclusive. Any other civil action or
proceeding for damages relating to the same subject matter against the
employee or the employee’s estate is not allowed irrespective of when

the act or omission occurred
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Good Faith
69. Nothing is said to be done or believed in “good faith” which is done or

believed without due care and attention

70. The provisions of this Chapter shall not apply to any claim based upon
an act or omission of an employee of a public authority exercising due

care, in the execution of a statute or regulation.

CHAPTER 5
STRICT LIABILITY

71.  Under strict liability, a person is held responsible for her actions without

the plaintiff having to prove negligence or fault.

Liability for abnormally dangerous activity
72. A person who engages in an abnormally dangerous activity shall be

liable for damage caused by such activity.

73.  An activity is abnormally dangerous if:
(1) it creates a foreseeable and highly significant risk of damage even
when all due care is exercised; and

(2) itis not a matter of common usage.
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74. A person who carries out an abnormally dangerous activity is subject to
strict liability even if the resulting harm is caused by:
(1) 1innocent, negligent, or reckless conduct of a third person; or

(2) unforeseeable circumstances (force majeure)

Liability of owner or possessor of abnormally dangerous animal
75. The owner or possessor of an abnormally dangerous animal is liable
for the harm caused by the animal to another person despite the owner

having exercised utmost care to prevent the harm

76. The owner or possessor of an abnormally dangerous animal shall not
be liable for the harm if the person has intentionally or negligently

trespassed onto the property of the owner or possessor of the animal.

Liability for harboring abnormally dangerous animal
77.  Aperson who, although not the owner, harbors an abnormally dangerous
animal is subject to the same liability as if the person was the owner of

the animal.

Liability of minors
78. Ifthe action of a minor results in the loss or injury to another person, the
following are strictly liable for the minor’s action:
(1) the parents, to the extent to which they exercise parental control
over the minor;
(2) the guardians, to the extent to which they are charged with the care

of the minor; or
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(3) alegal person charged with the care of the minor on a permanent

basis by a judicial or administrative decision.

Liability of employers
79. Anemployer is a person who has the power to give orders or instructions

to her employee in relation to the performance of her functions.
80. An employer is strictly liable for harm caused by her employee.

81. Anemployee is not subject to any personal liability except in the case of
intentional fault, or where without authorisation the employee acted for

purposes not related to her functions.

Other strict liabilities
82. The provisions of this Chapter do not exclude or limit other strict

liabilities arising under this or other laws.

CHAPTER 6
LIABILITY OF EMPLOYERS OF CONTRACTORS

General principle
83. Except as provided in Sections 84 to 92 of this Act, the employer of a
contractor is not liable for harm caused to another by an act or omission

of the contractor or her employees.
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Negligence of employer in giving orders and directions

84. The employer of a contractor is subject to liability for harm caused
by an act or omission committed by the contractor pursuant to orders
or directions negligently given by the employer, as though the act or

omission were that of the employer herself

Negligence in selection of contractor
85. An employer is subject to liability for harm to third persons caused
by her failure to exercise reasonable care to employ a competent and

careful contractor.

Duty of employer to require contractors to take precautions
86. Ifan employer employs a contractor which the employer knows is likely
to create an unreasonable risk of harm to others unless special precautions
are taken, is subject to liability for harm caused, if the employer:
(1) fails to provide in the contract that the contractor shall take such
precautions; or
(2) fails to exercise reasonable care to provide in some other manner

for the taking of such precautions.

Special precautions for dangerous work

87. Ifan employer employs a contractor which the employer knows is likely
to create during its progress an unreasonable risk of harm to others
unless special precautions are taken, is subject to liability for harm

caused by the failure of the contractor to exercise reasonable care to

Civil Liability Act of Bhutan 2023 25



YA FR R A g eI = Ry

(o RARIANIAY A ERAAN  [qa@sHan s G ds R
g5 wsg qﬁﬁ.@qéﬂ.ﬁwﬁqaqé. mﬂ]'qlﬂﬂ"'ﬁl'gﬂ'ﬁ]&'Qﬂﬂ'é'fkl’ﬁ'ﬂa'g'
v Wy FxRars i angRRR ER Y YNsa AR eI ey

MA[RRA[N ARAAGRFS [ATRS]
W TRE AR RSN Panssmags danss Braasa
3 agaEY &’rt?w'a%"aléq'gq'ua'sq'ilaw'qgﬁa’m\l RENHRRIR

PPEERRR mqasqy Fepqgreeryi-aeniey
A6 TN 5&114]4\1'z:wmg’ﬁ’qqqqgm'ﬂg{u}'ﬂ‘%qqqqw@ AERRE ALY
aE g’&éq'ﬁ:wgqﬁaﬁm«' ag:&qn&%ﬁ q’qﬁq'gﬁ'&%q'@
*ﬁ“"’:‘aﬁ'&'fﬁ"ﬁ "?l'q’:‘ﬁ'aa'\{i@ oi'ﬂﬁﬂ'gﬁ'&'q%"?lN' ”‘”Tq"’”]'“'gﬂ'
nngu'%q' q%'aw'qga\'q?{ﬁ’a’qnqm'ﬂgn]'u%q' §N‘q§'§nﬁ'§wr\'
Ry A ERR ATy
(5) mn]'amq'u'z?}«' ﬁ'ﬂg&'aﬁ' S5 :1§{n]'ﬁ?ﬁ'ua'§ﬁ & RS
q:‘nﬁg’%mm' qg«;ﬁ’x‘agwgﬂ W=
(3) ﬁ'ﬂg&'&&';&'qqq'ﬁ\]ﬁq gﬁn’wénﬁqu\ﬁﬂaﬁx gusys
na'sqitswqgﬁ%mw ag&;ﬁ’x‘a§:ﬂ%q|
35348937y FRqusar L)
4. n]m'gﬁ' ﬁ%qf\\l'nmm@’g’qnqq‘é‘&nﬁm‘n%q q’qnﬁﬂaﬂqm‘ &E
gﬁ'&%q’@' ﬁk\maq'&?ﬁw& q’q&’qgﬁ'&'ﬁ\]«' mqanqu%qngqm'
""%W mq‘aqn]'ua'mgﬂm&' q%""%‘”'“a'\gﬁ'qﬂﬂ'é'qgﬂ'%a'\ﬁfﬁ'@ g

QA G IRV RA RSB 35 34
19979 3033 B4




take such precautions, even though the employer has provided for such

precautions in the contract or otherwise

Failure to inspect work of contractor

88.

A person who is under a duty to exercise reasonable care to maintain
property in safe condition and who entrusts the work of repair and
maintenance to a contractor, is subject to liability for harm caused to
them by her failure to ensure that the property is in a reasonably safe

condition after the contractor’s work is completed.

Negligence in exercising control retained by employer

89.

An employer who entrusts work to a contractor, but who retains the
control of any part of the work owes a duty to exercise reasonable care
for the safety of others. If harm is caused to others by the employer’s
failure to exercise her control with reasonable care, the employer is

subject to liability for the harm caused

Duty of land owners to prevent harm

90.

A possessor of land who has employed a contractor to do work on the
land, and knows or has reason to know that the activities of the contractor
involve an unreasonable risk of harm to those outside of the land, is
subject to liability for such harm if she fails to exercise reasonable care

for protection.
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Work done in public place

91. One who employs a contractor to do work in a public place which
involves a risk of making the place dangerous for the use of the public,
is subject to liability for harm caused by a negligent act or omission of

the contractor.

Maintenance of public highways

92.  Anemployer, who is under a duty to construct or maintain a highway in
reasonably safe condition for the use of the public, and who entrusts its
construction, maintenance, or repair to a contractor, is subject to liability
for harm to persons using the highway while it is held open for travel
during such work, caused by the negligent failure of the contractor to

make it reasonably safe for travel.

CHAPTER 7
VICARIOUS LIABILITY OF INSTITUTIONS FOR CHILD ABUSE

Duty of institutions to prevent child abuse
93. Aninstitution has a duty to take all reasonable steps to prevent the abuse
of a child by an employee of the institution while the child is under the

care, supervision, control, or authority of the institution.

Proof of breach of duty
94. The institution is presumed to have breached its duty if the plaintiff

establishes that an employee of the institution perpetrated the child abuse,
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unless the institution establishes that it took reasonable precautions to

prevent the child abuse.

95. In determining whether the institution took all reasonable steps to

prevent the abuse, the matters that are relevant include:

(1)
2)
©)
(4)
)

(6)

()

the nature of the institution;

the resources that were reasonably available to the institution;
the relationship between the institution and the child;

the role in the institution of the individual who perpetrated the
child abuse;

the level of control the institution had over the individual who
perpetrated the child abuse;

whether the institution complied with any applicable standards in
respect of child safety; and

any other matter the Court considers relevant.

Vicarious liability of the institution

96. An institution shall be vicariously liable for child abuse perpetrated

against a child by an employee of the institution if the employment

position in which the institution has placed the employee has provided an

opportunity to the employee to perpetrate child abuse, and the employee

has taken advantage of that opportunity to perpetrate child abuse.
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97.

In determining if the institution has placed the employee in a position
which provided the occasion for the perpetration of child abuse, a Court
is to take into account one or more of the following:

(1) authority, power, or control over the child;

(2) the trust of the child; or

Liability of the employee

98.

99.

100.

Subject to section 7 of this Act, this Chapter applies regardless of when

the act or omission that constitutes the child sexual abuse occurred.

This Chapter applies:

(1) if a person suffered abuse as a child by an employee of the
institution while the child was under the care, supervision, control
or authority of the institution;

(2) even if the former employee no longer holds the relevant office;
and

(3) if the plaintiff would be able to initiate an action on the cause of

action if the former employee still held the relevant office.

A proceeding for the plaintiff’s cause of action may be started or

continued in the name of the institution.
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101. The following shall apply for the purpose of a proceeding started or
continued under Section 100 of this Act:

(1) any liability that the former institution has or would have had
in relation to the cause of action is taken to be a liability of the
current institution;

(2) anything done by the former institution is taken to have been done
by the current institution;

(3) a duty or obligation that the former institution would have had
in relation to the proceeding is a duty or obligation of the current
institution; and

(4) the current institution may rely on any defence or immunity that
would have been available to the former institution as a defendant

in the proceeding.

Continuity of institutions

102. In this Chapter, an institution is taken to be the same institution as the
institution that breached its duty if it is substantially the same as it was
when the relevant cause of action accrued, even if:
(1) its name has changed;
(2) its organisational structure has changed; or

(3) its functions or activities are carried out at a different place.
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CHAPTER 8
OCCUPIER’S LIABILITY

Liability of occupiers

103. An occupier of premises owes a duty to take all reasonable care to

ensure that any person on the premises do not suffer injury, damage, or

loss by reason of the state or condition of the premises or of things done

or omitted to be done about the state of the premises.

104. Nothing in this Chapter affects any obligation to which an occupier of

premises is subject by reason of any other Act or any statutory rule or

any contract.

105. In determining the standard of care to be exercised by the occupier of

premises, a Court shall take into account:

(D

)

€)

(4)

)

(6)

the nature of the premises;

the gravity and likelihood of the injury;

the knowledge which the occupier has or ought to have of the
likelihood of persons or property being on the premises;

the age of the person and the ability of that person to appreciate
the danger;

whether the person entering the premises is intoxicated by alcohol
or drugs voluntarily consumed and the level of intoxication;
whether the person entering the premises is engaged in an illegal

activity;

Civil Liability Act of Bhutan 2023 31



AG 4 A
TRy

SRR

90%

goe.

904,

q%wqungqg&m%n}@ "135“'"“ﬁ“'@'ﬂi“"ﬁ““““”ﬁﬁ‘ et}
qawqqmﬁaﬂq«gmﬁx g Y AR Q&'ﬂﬁm'qqn}ﬁ'
SERER a%"aléqmm'q%q' q%«’qqm't\ia‘qx&’ﬁwa %fﬂ:’@:@&lqﬁt
qﬁﬁag'q’qm%‘ it (9&“'35”1“%:%] ?@:ﬁﬁ%ﬂ'%aﬁqvaﬂ'ﬂ%n\é%
a ag&éngua'sq'imm' tlx’:«’g’qmngﬁ'ﬁ?ﬁua'an]q'@%'&l’ﬁ‘

B)

g’q%'qz:' &’ﬁ'ﬁ'ﬂ@'ﬁ«'&&g’@: SR W= qﬁﬁﬁ&«'ﬁﬁ’qu
N qq’q“ﬁ'qqqqq:’g:&’qn&@&éq@m’ nﬁwnﬁ«'ﬁqn@:w

Sqrey qaﬁ’,ﬁ""a%ﬂm”’ﬂqﬁ’;@ ”ﬁﬁﬁﬁa\"ﬁ[

62

9

“I‘?“"“W‘"’“’i“l'ﬂ%““@l“" sq'&mmaﬂﬁwéﬁ'@ quﬁ?ﬁna@g&'

ﬂ]%‘qﬁm‘iﬂ"qaﬁqw @&N’qﬁa\%qﬁw q%'aﬁq'qnﬁ‘ﬁ?ﬁu'é'mn]

() ARVIEN GG

(3) TERREBFA ag@ﬁu‘

() q%«‘qq«q: RE W= g’ﬁ‘i«'@' ?i:'%ﬁ'ua'ﬁ;' RA | ARRR
%ﬁm’;’qﬂ'&’ﬁw W=E fﬁﬁ'@qm'&:q&' q%’&ﬁu[

(©) afagajﬁq &ERQW %‘m&@ﬁxyﬁféqm‘%@ REF &R

(W) q%m‘qq«’ﬁ:'agm‘na'a’fﬁ' B WA fg"gk\ré' ﬁa'alw'ﬁﬂ'[' 7§
g7y IRYARAFR= fg’m'éﬁ'ﬁa'qmm&ﬂ

(¢) q%mqqmq:’qgmnaﬁ’ﬁ\w %NN‘QIJ}N@WN"{@%A}'EHR'
ARUTHANAIRA TR R

QA G IRV RA RSB 35 37
19979 3033 B4



106.

107.

108.

(7) the measures, if any, taken to eliminate, reduce or warn against the
danger; and

(8) any other matter that the Court thinks relevant.

An occupier owes no duty of care to a trespasser unless the nature or
extent of the danger was such that measures which were not in fact

taken should have been taken for their protection.

CHAPTER 9

Remedies

PART I
INTERIM RELIEF

In accordance with the Civil and Criminal Procedure Code of Bhutan,
a plaintiff may seek interim relief in the form of injunctions, temporary
restraining orders, and interlocutory orders against a tort or injury or to
refrain a person from committing a tort or injury which would affect the

plaintiff’s right or claim.

In determining whether to grant the interim relief, the Court may
consider the following:

(1)  the possibility of an irreparable harm to the plaintiff;

(2) any unreasonable delay by the plaintiff in bringing the suit;

(3) hardship likely to result to defendant if relief is granted and to

plaintiff if it is denied;
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(4) the interests of third persons and of public; and

(5) the practicability of enforcing the order or judgment.

109. In the case of disobedience to order of interim relief or breach of the
order, the Court may order the property of the person guilty of such
disobedience or breach to be attached, and shall initiate contempt

proceedings against the person.

PART 11
DAMAGES

Nature and purpose of damages
110. Damages include monetary payment to compensate the victim for
damage, loss or injury, and to restore her to the position she would have

been if the wrong complained had not been committed.

Restoration in kind
111. Instead of damages, restoration in kind can be claimed by the victim as

far as it is possible and if not too burdensome to the other party.

Assessment of degree of injury or impairment
112. In determining injury or impairment suffered by an injured person, the

Court shall consider the evidences adduced by the parties
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113.

114.

The medical report or evidence of injury or impairment is to be given
only by a competent medical professional who has assessed the degree

of injury or impairment.

The medical report may contain the following:

(1) the cause, or probable cause of the accident claimed to have given
rise to the personal injury;

(2) the claimant’s medical condition or prospects of rehabilitation; or

(3) the claimant’s cognitive, functional or vocational capacity.

PART III
DAMAGES FOR PERSONAL INJURY OR DEATH

Liability for death

115.

116.

117.

If a death has not ensued as a result of wrongful act or negligence, the
injured person would be entitled to maintain an action and recover
damages in respect of the injury suffered and the person causing the
injury is liable to an action for damages notwithstanding the death of the

person injured

Where a person has died partly because of her failure to take reasonable
care and partly because of someone else’s wrong, the damages
recoverable under this part must not be reduced because of the

contributory negligence.

The proceedings for the damages may be in the name of the legal heir or

personal representative of the deceased person.

Civil Liability Act of Bhutan 2023 34



993, ﬂﬁﬁ'ﬂ%‘ W= ‘56461'5141'%@: ﬁ@'an'qnﬁ@r @fﬂ«'gﬂ'sq@'qi’ma'@ﬁ'
?in]'u"rﬁq'n“w MERRE W f?aw'an]'n“}'n]i’ma'gq@' WRE gn’éﬁ'
3551

e n}i’m&'@)fﬁ'@'qw SR ETR G ws]

(y) FFANEENY nﬁﬁ'a% ag&ngq'u& gﬂ@g’@g@q W=y R
WA wey

(3) é’m’:ﬁéﬁ%q@' n]&’rna'nﬁwﬁrw' W= na&'q&'&'ﬁf‘g{qw‘

() BvaESqY Ry wsy ) @ ey

qa«'ﬁa‘" 5 n]
AN ReNYERaE g AZFY gy

43593~aR|
o TR TFYBIIGAIER qqaagsdy PEIEIYH

WIS gy aguAgqy Eraadendy o5y
Q& RGRAZA| AR Rﬁ Q gﬂiqsw ;‘jﬁ %3 qwq@.;gﬂ.%& ﬁama 5

ﬂﬁﬁ Q& q@:na ARY EFUNARN NR%‘( é‘(ﬂﬂ'& E5 ﬁn'[ g8 fyﬂ Qg mu”

2!9

lr]m' ﬁ'f\gqqg:’%ﬁw:' as'.cwéar%n]' 34"5]&\1' gméq‘gq'na'sq'
INEUE :153 q AN REN q; ag&:q AR &N 5&1’%11]' qqq@aﬁmn@
q;q qgwﬁ ¥ B q Uklﬁ & Praga g Ag: aa'qu]'qilf:@q%qﬁ' Az
HRTHRG |

~ A~ ~oa A A, A\~
999. DRAGNTAFY gﬁ'xadg' 5'044\1'%«'&1@' NRRAR
~

29G.

)

R

NNAFF YN aﬁ'q
g A A~ ~
N Ry %R'NG’R‘SQ'@'&R’Eﬂ]‘%‘qq‘qgﬂk\ran}‘

QAT A ARGV R ISR 35 R
SA R R 3033 3§



118. In a claim by a surviving spouse for wrongful death, the possibility that
the surviving spouse may form a future relationship should have no

effect on the assessment of the surviving spouse’s damages.

Obligations of spouses
119. A person cannot sue or make the surviving spouse a party in the legal
proceeding brought thereof to claim damages resulting from negligence

just by reason of only being his or her spouse

Survival of causes of action
120. On the death of a person, all causes of action for damages subsisting
against or vested in the person survive against the person’s estate or, as

the case may be, for the benefit of the person’s estate.

Limitation on proceedings in cases of death
121. No proceedings shall be maintainable in respect of a cause of action
for damages resulting from negligence, which has survived against the
estate of the deceased person unless
(1) proceedings against her in respect of that cause of action were
pending on the date of her death; or
(2) the proceedings are commenced within the period of twelve

months after the date upon which the damage was suffered.
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Damages for death

122.

123.

The maximum amount of damages that may be awarded to a claimant in

respect of the death of a person shall be fifteen years minimum wage.

The victim shall be entitled to the funeral rites expenses for forty-nine
days for seven people and reasonable medical expenses of the victim in

relation to the injury that resulted in the death.

Damages for loss of earnings

124.

125.

126.

In assessing damages for loss of earnings, if the Court is not able to
precisely calculate the income or the earning capacity of the deceased or
the injured, the award a Court may make is an amount equal to at least

ten years minimum wage to maximum of fifteen years minimum wage.

The Court may award damages only if it is satisfied that the person
has suffered or will suffer loss having regard to the person’s age, work
history, actual loss of earnings, any permanent impairment and any other

relevant matters.

If an award of damages for future economic loss is assessed to be paid
as lump sum, the present value of that future economic loss is to be

determined by a reduction of 10% on the total amount.
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127. If the Court awards damages, the Court must state the assumptions on
which the award is based and the methodology it used to arrive at the

award.

Interest in damages

128. The rate of interest to be used for calculation of interest on damages as
well as the interest on debt under a judgment shall be the interest rate
provided in the Moveable and Immovable Property Act of the Kingdom
of Bhutan.

Restitution of expenditure made to avert harm
129. A person whose interests have been endangered by the tortious conduct
of another is entitled to recover expenditure reasonably made to avert

the harm threatened.

Litigation cost

130. A person who is required to protect her interest by bringing or
defending litigation against a tort feasor is entitled to recover reasonable
compensation for loss of time, legal fees, and other expenses thereby

incurred in the litigation.

PART IV
DAMAGES FOR LOSS OF PROPERTY
Loss, destruction and damage of property
131. Where a property is lost, destroyed or damaged, the basic measure of
damages is the value of the property or the diminution in its value.

However, if the victim has replaced or repaired it or will do so, she may
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recover the higher expenditure thereby incurred if it is reasonable to do

SO.

132. Damages may also be awarded for loss of use of the property, including

consequential losses such as loss of business.

PART V

NON-ECONOMIC DAMAGES (GENERAL DAMAGES)

Damages for non-economic loss

133. In this Chapter, non-economic loss includes the following:

(D
)
3)
4
)

pain and suffering;

loss of amenities of life;

loss of expectation or enjoyment of life;
curtailment of life expectancy; and

bodily or mental harm.

134. In determining damages for non-economic loss, a Court may refer to

earlier decisions of that or other Courts for the purpose of establishing

the appropriate award in the proceeding.

135. The maximum damages for non-economic loss shall be ten years

minimum wage.

Punitive or exemplary damages

136. Punitive or exemplary damages are damages, other than compensatory

damages, awarded against a wrongdoer to punish her for her outrageous
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conduct and to deter her and others like her from similar conduct in the

future.

137. Punitive damages may be awarded for conduct that is outrageous,
because of the defendant’s evil motive or her reckless indifference to

the right of others.

138. Punitive damages may be awarded against a master or other principal

because of an act by an agent but only under the following circumstances:

(1) the principal or a managerial agent authorized the act;

(2) the agent was unfit and the principal or a managerial agent was
reckless in employing or retaining him;

(3) the agent was employed in a managerial capacity and was acting
in the scope of employment; or

(4) the principal or a managerial agent of the principal ratified or

approved the act.

139. In assessing punitive damages, the Court shall consider the character
of the defendant’s act, the nature and extent of the harm to the plaintiff
that the defendant caused or intended to cause and the capacity of the

defendant to pay the damages.

140. The maximum amount of punitive or exemplary damages for defamation

shall be ten years minimum wage.
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CHAPTER 10
OFFENCES AND PENALTIES
False evidence
141. Ifaperson gives or dishonestly causes to be given evidence in an action
under this Act that is false or misleading in any material respect shall be

liable for a misdemeanor in accordance with the Penal Code of Bhutan.

CHAPTER 11
MISCELLANEOUS

Mediation or negotiated settlement

142. Upon the request of any party to a personal injuries action, the Court
may, at any time before the trial and until the conduct of the evidence
hearing, provide an opportunity to the parties to settle the case through

mediation.

143. The power of the Court under Section 142 is in addition to and not in
substitution for any power of a Court to give directions in relation to any

matter in a civil case.

144. All the communications during the mediation or any records or other
evidence thereof shall be confidential and shall not be used as evidence

in any proceedings whether civil or criminal.
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Rules of construction
145. In this Act, the singular includes the plural and the feminine includes the

masculine, and vice versa.

Power to make rules and regulations

146. Within one year from the date of commencement of this Act, the Royal
Judicial Service Council shall make rules and regulations appropriate
for the purposes of giving full effect to this Act which shall be consistent

herewith.

Amendment
147. The amendment of this Act by way of addition, variation or repeal may

be effected only by Parliament

Authoritative text
148. The Dzongkha text is the authoritative text, if there exists any difference

in meanings between the Dzongkha and the English texts.

Definition
149. In this Act, unless the context otherwise requires:
(1) “abuse of a child” means:
(a) sexual abuse or serious physical abuse of the child; or
(b) psychological abuse of the child perpetrated in connection

with sexual abuse or serious physical abuse of the child.
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)

3)

(4)

)

(6)

“apology” is an oral or written expression of sympathy or regret,
or of a general sense of benevolence or compassion, in relation to
an incident, whether or not the expression admits or implies fault

or liability in relation to the incident.

“apportionable claim” is a claim for economic loss or damage to
property in an action for damages arising from a failure to take
reasonable care. However, a claim arising out of personal injury is

not an apportionable claim.
“child” means a person under the age of 18 years.

“competent and careful contractor” denote a contractor who
possesses the knowledge, skill, experience, and available
equipment, which a reasonable person would realize that a
contractor must have in order to do the work which she is employed
to do without creating unreasonable risk of injury to others, and
who also possesses the personal characteristics which are equally

necessary.

“contractor” denotes any person who does work for another
including construction, rebuilding or repairing of property,
irrespective of whether the work is done gratuitously or for

payment, or whether under a contract or employment.
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(7) “dangerous recreational activity” means an activity engaged in for
enjoyment, relaxation or leisure that involves a significant degree

of risk of physical harm to a person.

(8) “employee” for the purpose of Chapter 4 of this Act, includes
officers or employees of any public authority, and persons in the
service and on behalf of the public authority either permanent or

temporary, with or without compensation.

(9) “employee” for the purpose of Chapter 7 of this Act, includes
a person associated with the institution and includes an officer,
office holder, representative, leader, owner, member, agent, or

volunteer of the institution.

(10) “employer” includes public authority as defined in Chapter 4 of
this Act.

(11) “harm” means harm or injury of any kind and includes:
(a) personal injury or death;
(b) damage to property; and

(c) economic loss.

(12) “head of institution” means the person who is acknowledged by
the institution as its head or who has the overall responsibility for

the institution.
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(13) “health professional” means all those professionals in the field of
health and health care such as nursing, pharmacy, physiotherapy,
medical, and health technology and technicians in various
supportive service units commonly known as paramedics,
including medical professional as defined in the Medical and

Health Council Act of Bhutan.

(14) “institution” means an entity, whether incorporated or otherwise,
that provides an activity, program, or service of a kind that gives an
opportunity for a person to have contact with a child, and includes

a public sector unit but does not include a family.

(15) “intoxication” means affected by alcohol or a drug or other
substance capable of intoxicating a person to such an extent that
the person’s capacity to exercise reasonable care and skill is

impaired.

(16) “loss of earnings” means:
(a) past economic loss because of loss of earnings or the
deprivation or impairment of earning capacity; and
(b) future economic loss because of loss of prospective earnings
or the deprivation or impairment of prospective earning

capacity.
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(17) “obvious risk” shall mean the following:

(a) to a person who suffers harm is a risk that, in the
circumstances, would have been obvious to a reasonable
person in the position of that person;

(b) obvious risks include risks that are patent or a matter of
common knowledge;

(c) arisk of something occurring can be an obvious risk even
though it has a low probability of occurring; or

(d) arisk can be an obvious risk even if the risk is not prominent,

conspicuous or physically observable.

(18) ‘““occupier of premises” means a person in occupation or control of

the premises, and includes a landlord.

(19) “office of authority” includes a position as a member of a
management committee of the institution, or a position in which
the holder is concerned with, or takes part in the management of

the institution.

(20) “personal injury” includes any disease and any impairment of
a person’s physical or mental condition, and “injured” shall be

construed accordingly.
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(21) “personal injury or death” means personal or bodily injury and

includes:

(a) pre-natal injury;

(b) psychological injury;
(c) disease; and

(d)

aggravation, acceleration, or recurrence of an injury or

disease.

(22) “premises” means land, building, or structure or a vehicle including

an aircraft.

(23) “present value” means the value when the award is made.

(24) “profession” means a vocation requiring special advanced

education, knowledge, and skill. The labor and skill involved is

predominantly mental and intellectual, rather than physical or

manual.

(25) “professional” means a person practicing a profession including

legal profession.

(26) “public authority” means the following:

(a)
(b)

Government and its authorities;

local Government;
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(c) any public authority constituted under an Act including

State Owned Enterprises and Corporations;

(d) a person holding an office or position established by or
under an Act; and
(e) any person, employee or body undertaking the exercise of

public or other functions.

(27) “road” means a street, road, lane, cycle path, bridge, tunnel,

footpath, or paved area that is open to, or used by, the public.

Civil Liability Act of Bhutan 2023 47



() q@l:'ﬁqz:'&fawvm:'ﬁ:' mN‘Q‘é’ﬁ'@'ﬂ%«ﬁ' :16@'@&4\1’%14]'5]'
FRANAYT qa‘nganqi'&l’ﬁ'ua' a'&ﬁ“ﬁﬂ?ﬂgﬁ'ﬂ"ﬁ'ﬁﬂ
(R) qsaﬁ&m%q'ﬁ'ﬁq WK ﬁaqr:'qwm"gx' n}%‘:@qquﬁ'
&'ﬁ'ﬂ&'&ﬂ'&ﬁ%ﬂ' WK ?ﬁ'n]q:\l%q' qasz'na‘gi’i'%n”
(3) K&= W= qqq’g’fﬁ‘é’ gﬁ'sqmnan]na' Qx’rfwr:'q' CUSE
n]&l’lr]nq Q§N'3§n]m'qz:§z:"
(20) “@& %x'a?'a%' 31'&:'4“1«' gr\'azw' WK mq'a\dq'aaqﬁi’ﬁwa‘
farasr wag s AXAK| FRIAEIUN| I&| NEJAK| FRAK|

EnRmasgy i3

AN R IAYN AT ISR 35 &2
STH2Y 3033 SH|






a3
:13§ ARAISTRHAN ?a’q 54|
‘i iﬁ R g5 §rag=ay|
q

ANT'Z ’\'54 ﬂN (ﬂﬂk\l X 5“[&?”

~

g% NaLESEY aRAr q:ammqw

[N

QS rzqadk\rémnqq'qugﬁagﬁqa%ﬂ
AT 5 YN YT TS 95 E R |
31'64:&’:«%43&1«'@'&1'qu'q;‘[
a'ql\ia'ﬁumw'&’:mg'gﬁnxﬁﬂ[
a'ma@wa%nmﬁawqa'gmm"

aéﬁnaﬁaqmnmma'%ﬁ';&'n}qﬂ'aﬁ”
a%qﬁﬁ?;«mﬁmqa%&n%qﬁ”

ﬂf@ﬁ'ﬁmm'a*éawqgwngnxﬁ |

3

c\

2

5



